Computer-Generated Child Pornography—Exposing
Prejudice in Our First Amendment Jurisprudence?

When confronted with the issue of child pornography,’ most
Americans find no problem with punishing those who create, sell,
distribute, or possess visual images of children engaging in sexually
explicit conduct.” Under normal circumstances, nonobscene, sexu-
ally explicit material would possess full First Amendment protection.’
Actual, living children are used to create child pornography; thus,

' For the purposes of this Note, child pornography is defined as any visual de-
piction of an actual minor engaging in any actual or simulated, sexually explicit
conduct.

* See SETH L. GOLDSTEIN, THE SEXUAL EXPLOITATION OF CHILDREN 10-11 (1987).

* SeeReno v. ACLU, 117 S. Ct. 2829, 2846 (1997) (applying strict scrutiny to
legislation banning sexually explicit material from the internet); Sable Communica-
tons v. FCC, 492 U.S. 115, 126 (1989) (“Sexual expression which is indecent but
not obscene is protected by the First Amendment . . .."); Roth v. United States, 854
U.S. 476, 487 (1957) (emphasis in original) (“The portrayal of sex, e.g., in art, lit-
erature and scientific works, is not itself sufficient reason to deny materjal the con-
stitutional protection of freedom of speech and press.”).

The First Amendment states, in pertinent part, “Congress shall make no
law . . . abridging the freedom of speech, or of the press ....” U.S. CONsT. amend.
I. Although the First Amendment was originally construed to protect political and
social speech, the Court has consistently held that the First Amendment also pro-
tects artistic and other types of speech even if of a sexual nature. Sez Schad v. Bor-
ough of Mount Ephraim, 452 U.S. 61, 66 (1981) (holding that nude dancing, as a
form of expression, is within the purview of protected free speech); Joseph Burstyn,
Inc. v. Wilson, 348 U.S. 495, 501-02 (1952) (holding that motion pictures, despite
being made for commercial motives, are protected by the First Amendment); Win-
ters v. New York, 838 U.S. 507, 510 (1948) (holding that the distinction between
informative speech and speech for entertainment purposes is “too elusive” to deny
entertaining expression constitutional protection). Most First Amendment scholars
have explained that the Court should protect artistic and sexual expression in order
to serve the “self-fulfillment” purposes of the First Amendment. Sezc THOMAs I
EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 6 (1970) (declaring that the pur-
pose of the First Amendment is to enable each individual to realize his or her
“character and potentialities as a human being”); RODNEY A. SMOLLA, FREE SPEECH IN
AN OPEN SocIETY 9 (1992) (claiming that free speech is not only a means to an end
but also “an end itself, an end intimately intertwined with human autonomy and
dignity”); see also Saxbe v. Washington Post Co., 417 U.S. 848, 862 (1974) (Powell,
J., dissenting) (expressing the view that “the First Amendment protects important
values of individual expression and personal self-fulfiliment”); Police Dep’t of Chi-
cago v. Mosley, 408 U.S. 92, 95-96 (1972) (stating that free speech is necessary “to
assure self-fulfillment for each individual”).
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the government’s interest in protecting children from sexual abuse
is sufficiently compelling to justify a prohibition on nonobscene ma-
terials seemingly protected by our Constitution.* Until very recently,
the sole congressional purpose behind the prohibition of child por-
nography has been to prevent the harms incurred by children who
are used to create these visual materials.” The use of children to cre-
ate even nonobscene pornographic materials has always been
deemed a form of sexual abuse that our society refuses to tolerate.’
As it now stands, most child pornographers require actual chil-
dren to pose and act in sexually explicit ways in order to create visual
images of child pornography.” This involvement in the production
of child pornography is what Congress has sought to prevent since
1977.° Over the past few years, however, computer technology has
rapidly advanced, and it is now possible to create life-like images of
people. For instance, using a scanner and certain inexpensive soft-
ware, a computer user can scan a picture of a child onto the com-

4 See, e.g., Osborne v. Ohio, 495 U.S. 103, 108 (1990) (holding that protection
of children from sexual abuse is compelling enough to prohibit the possession of
child pornography); New York v. Ferber, 458 U.S. 747, 756 (1982) (holding that the
protection of “the physical and psychological well-being” of the child was sufficient
to justify a prohibition of nonobscene child pornography).
® See 186 CONG. REC. $4729 (daily ed. Apr. 20, 1990) (statement of Sen. Thur-
mond) (“[P]rotecting our children from the heinous crime of sexual exploitation
must be undertaken with strong resolve. ... We cannot ignore the harm to these
innocent victims as the loss to them and their families is immeasurable.”).
® See GOLDSTEIN, supra note 2, at 10-11.
’ See Ronald W. Adelman, The Constitutionality of Congressional Efforts to Ban
Computer-Generated Child Pornography: A First Amendment Assessment of S. 1237, 14 ].
MARSHALL J. COMPUTER & INFO. L. 483, 484 (1996). Most child pornographers will
usually seek out and approach a child who appears vulnerable with the hopes of be-
friending him or her and developing a close, trusting relationship with the child.
See Robert J. Clinton, Note, Child Protection Act of 1984—Enforceable Legislation to Pre-
vent Sexual Abuse of Children, 10 OKLA. CrTy U. L. Rev. 121, 132 (1985). After a proc-
ess of rewarding the child with various gifts, candy, or toys and showing the child
various types and degrees of pornography, the pedophile attempts to desensitize
the child and make him or her comfortable with the sexual nature of the relation-
ship. See id. at 132-38. Once the offender is satisfied that the child is comfortable
and desensitized, the child is persuaded to pose for the offender’s photographs or
participate in sexual activities with the adult. Seeid. at 133.
® SeeH.R. Rep. No. 98-536, at 1 (1983), reprinted in 1984 U.S.C.C.AN. 492. In
its report, Congress stated:
The creation and proliferation of child pornography is no less than a
national tragedy. Each year tens of thousands of children under the
age of 18 are believed to be filmed or photographed while engaging
in sexually explicit acts for the producer’s own pleasure or profit. The
Protection of Children Against Sexual Exploitation Act of 1977 was
designed to address this inexcusable abuse of children.

Id.
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puter screen and alter or “morph” the picture to make it appear that
the child is nude or engaging in sexually explicit conduct.’

In addition, computer users can create realistic, three-
dimensional animated images of humans that are merely figments of
the user’s imagination without even scanning photographs of actual
people.”” At the present time, the components necessary to create

* SeeDavid B. Johnson, Comment, Why the Possession of Computer-Generated Child
Pornography Can Be Constitutionally Prohibited, 4 ALB. L]. Sc1. & TecH. 811, 818, 814
(1994). This process of “morphing,” stemming from the term metamorphosis, has
been around for almost a decade and was first utilized to create animation and spe-
cial effects in various blockbuster films, music videos, and television commercials.
See Jeff Prosise, Morphing: Magic on Your PC, PC MAG., June 14, 1994, at 825. Al-
though this computer process is mainly used by the largescale entertainment in-
dusty, ingenious software companies have made this process available for many
personal computer users. See id. Once a visual image is transferred into the com-
puter’s memory via a scanner, many relatively inexpensive and easy-to-use software
packages can be used to animate the visual image or transform it into a completely
different image. SesRichard Core, Morphing: It's Not Just for Michael Jackson Anymore,
SaN DiEco Bus. J., Feb. 22, 1998, at 1, 24. By combining two highly technical proc-
esses called warping and cross-dissolving, the computer enables the user, without
much computer skills or knowledge, to animate and transform photographs or
other visual images. See Prosise, supra, at 325-27. This morphing process enables
computer users to take innocent images of actual children and make them appear
as if they are nude or participating in some type of sexual activity. SesJohnson, su-
fra, at 318-14. In addition, computer users are able to use this technology in order
to scan photographs of adult pornography and transform them into images that ap-
pear to be of a child. Sec Debra D. Burke, The Criminalization of Virtual Child Pornog-
raphy: A Constitutional Question, 34 HARv. J. oN LEGIs. 489, 440-41 (1997).

Most of these software packages are relatively inexpensive, very easy to install
and apply, and can be used on most personal computers. SezJohnson, supra, at 314.
Programs such as Gryphon Software Corporation’s “Morph” and Black Belt System’s
“Winlmages Release 3.1,” are available for under $100 and provide computer users
with technologically advanced special-effects and morphing capabilities. Sez Core,
supra, at 1, 24. Although these programs do not provide home users with the
graphic and morphing capabilities used by the entertainment industry, the tech-
nology is rapidly advancing and most programs can produce images of “photo-
realistic quality.” SeeJohnson, supra, at 314.

For purposes of this Note, material created by the previously discussed process
will be called computer altered or morphed images. This type of material, which
has been prohibited by recent changes to the federal child pornography statute,
may still be harmful to children if the photographs used to create the images are of
actual, identifiable minors. Therefore, under the Supreme Court’s holdings in
both New York v. Ferber, 458 U.S 747 (1982) and Osborne v. Ohio, 495 U.S. 108
(1990), because actual children are the basis of these images, there are no constitu-
tional problems with prohibiting the possession and creation of this type of mate-
rial. See infra notes 67-74 and accompanying text for a more detailed discussion.

" See Kathleen K. Weigner & Julie Schlax, But Can She Act?, Forses, Dec. 10,
1990, at 274. These computer-generated three-dimensional images are created by a
relatively new computer imaging process. Sezid. The computer programmer, using
a clay or human model, can digitize the model into the computer using video-type
computer hardware. See id. at 278. Then, using technologically advanced computer
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these images are quite expensive and the images and animation
produced are easily distinguishable from actual persons and move-
ments." Many experts believe, however, that within a few years, due
to the rapid advancement of computer technology, these computer-
generated images will be impossible to distinguish from actual pho-
tographs. Additionally, industry insiders speculate that the requisite
software and hardware will soon be inexpensive enough to be used
on personal home computers.”

No actual children are involved or used in the creation of these
computergenerated images; thus the production and possession of
such material causes no direct harm to any child. As this Note will
demonstrate, Congress’s recent prohibition on computer-generated
child pornography is a clear and blatant violation of our First
Amendment principles.”  Although Congress has consistently
broadened the scope of its attack on child pornography, the Court
has upheld this expansion because of the underlying sexual abuse
involved." The courts have consistently explained that the govern-
ment’s only compelling and permissible justification for prohibiting

software, the individual can develop the computer image into a human-like image.
See id.; Diana Phillips Mahoney, Face Tracking, COMPUTER GRAPHICS WORLD, Apr.
1997, at 28, 24 (discussing how computer animators are now even capable of recre-
ating human facial expressions using facial motion capture systems). The computer
user may also animate the computer-generated image by applying software that util-
izes what is known as motion capturing systems. See id. at 24. During this process,
retroreflective markers are placed in certain places on a motion actor. See id. The
markers are then illuminated by lasers to produce reflected lights that are picked
up by a digital video camera and transferred into the computer. Seeid. The com-
puter then analyzes and calculates the movements and records them into memory.
See id. The software then enables the computer user to apply the recorded motions
to realistically animate computer-generated human-like images. See id.

This technology, at the present time, is very expensive and the images and
animation produced do not appear entirely realistic. See Weigner & Schlax, supra,
at 276 (discussing the entertainment industry’s use of this technology to create syn-
thetic actors for blockbuster motion pictures). Most computer experts estimate,
however, that it will only be a few years before the technology is inexpensive enough
to be used by personal computer users and advanced enough to create images and
animation that will appear entirely humanistic. See id. at 274; se¢ also Donna Coco,
Creating Humans for Games, COMPUTER GRAPHICS WORLD, Oct. 1997, at 26 (discussing
the problems software developers face in trying to create realistic-looking humans
via computer generation and animation). For purposes of this Note, materials cre-
ated pursuant to this previously discussed process will be referred to as computer-
generated images.

"' SeeJohnson, supra note 9, at 815-16.

" See Philip Elmer-Dewitt, Through the 3-D Looking Glass, TIME, May 1, 1989, at
65.

* See infra notes 76-81 and accompanying text for a discussion of the constitu-
tional implications of the new statutory changes.

" See, e.g., New York v. Ferber, 459 U.S. 747, 764 (1982).
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child pornography is to prevent the harms associated with participat-
ing in the production of such material.” This recent legislative
amendment does not serve or advance this sole compelling interest.
The ban on computer-generated sexual material is therefore an un-
constitutional violation of free expression.

HISTORY OF CONGRESS’S ATTACK ON CHILD PORNOGRAPHY

Throughout the 1970s, the public grew concerned over rampant -
stories of child abuse, child prostitution rings, and the increased
production and availability of child pornography.” Congressional
committees blamed these increased incidents on the federal gov-
ernment’s failure to pass legislation that directly prohlblted the pro-
duction, sale, or distribution of child pomography In response,
Congress investigated the child pornography industry and deter-
mined that the existing federal laws did not adequately protect chil-
dren from the harms associated with the creation of child pornogra-
phy.” After numerous debates over the language to be employed
Congress passed the first federal child pornography statute in 1977.”

' See infra notes 81-125 and accompanying text.

See Annemarie J. Mazzone, Comment, United States v. Knox: Protecting Chil-
dren From Sexual Exploitation Through the Federal Child Pornography Laws, 5 FORDHAM
INTELL. PrOP. MEDIA & ENT. LJ. 167, 174 (1994).

' SeeS. Rep. No. 95-488, at 9, 10 (1977), reprinted in 1978 U.S.C.CAN. 47. Up
until this time, prosecutors t.hroughout the country had been relying on obscenity
and sexual abuse statutes to punish instances of child pornography and sexual ex-
ploitation. See id.; Mazzone, supra note 16, at 174,

¥ See Todd J. Weiss, The Child Pornography Act of 1984: Child Pomography and the
First Amendment, 9 SETON HALL LEGis. J., 827, 838 (1985). Based on its investigation,
Congress concluded that child pornography had grown into a nationwide, multimil-
lion dollar enterprise and that the children used to produce such material were be-
ing subjected to harmful effects. See S. Rep. No. 95-488, at 5 (1977), reprinted in
1978 U.S.C.C.A.N. 42-48. The Senate’s report concluded that child pornography
was physically and emotionally harmful to the child participants because it endan-
gered their ability to develop normal, affectionate relationships and caused them to
turn to drugs, prostitution, and molestation as adults. See id. at 9, reprinted in 1978
U.S.C.CA.N. 46.

® See 18 U.S.C. §§ 2251-2258 (West Supp. II 1979) (1977 Act); Mazzone, supra
note 16, at 176 (discussing congressional debates about potential child-protective
legislation). The first provision of this new legislation criminalized the use of chil-
dren, under the age of 16, to create or produce a visual or print medium involving
sexually explicit conduct. See 18 U.S.C. §§ 2251(a), 2253(1) (West Supp. II 1979).
This provision only applied to material known to have been transported by the
mails or interstate commerce. See 18 U.S.C. §§ 2251(a), 2252(a)(2) (West Supp. I
1979). This section stems from Congress’ limited ability to legislate under the
Commerce Clause. See U.S. ConsT. art. I, § 8 (“Congress shall have power. .. to
regulate Commerce with foreign Nations, and among the several States, and with
the Indian Tribes.”).

16
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For various reasons, this statute proved to be unsuccessful at re-
ducing the amount of child pornography on the market.™ Despite
the failures of the 1977 Act, many states began enacting laws prohib-
iting the intrastate production, distribution, and receipt of child
pornography.” Although some states followed Congress’s lead in
legislating only child pornography that satisfied the Miller v. Califor-
nia definition of obscenity, many states took a more aggressive step
and enacted statutes prohibiting even nonobscene child pornogra-
phy.” For example, New York prohibited the distribution of nonob-
scene child pornography.” Reviewing that New York statute, the Su-

More importantly, however, Congress also made it a crime to transport or re-
ceive, for a commercial purpose, through the mails or interstate commerce, any ob-
scene visual or print material involving “the use of a minor engaging in sexually ex-
plicit conduct.” 18 U.S.C. § 2252(a) (West Supp. II 1979). A “minor” was defined
as a child under the age of 16. Seeid. “Sexually explicit conduct” included actual or
simulated “lewd” poses or acts. See 18 U.S.C. § 2253(1) (West Supp. II 1979). Due
to the Supreme Court’s holding in Miller v. California, 418 U.S. 15 (1973), Congress
believed that it could only prohibit child pornography that fit within the Miller
standard for obscenity. See S. Rep. No. 95-438, at 11-18 (1977), reprinted in 1978
U.S.C.C.AN. 49-50. Under the Miller standard for obscenity, a work is only deemed
to be obscene if

(a) [] “the average person applying contemporary community stan-

dards,” would find that the work, taken as a whole, appeals to the pru-

rient interest; (b) [] the work depicts or describes, in a patently offen-

sive way, sexual conduct specifically defined by the applicable state

law; and (c) [] the work, taken as a whole, lacks serious literary, artis-

tic, political or scientific value.
Miller, 418 U.S. at 24. Moreover, the Court held that materials not defined as ob-
scene retained full First Amendment protection. See id. at 27; see also Roth v. United
States, 354 U.S. 476, 487 (1957).

In addition, these provisions required prosecutors to prove that the defendant
had an intent to sell the child pornography. See 18 U.S.C. § 2252(a) (West Supp. II
1979). These provisions did not prohibit the noncommercial distribution of child
pornography. Sez Weiss, supra note 18, at 335,

® See Clinton, supra note 7, at 128-29; Mazzone, supra note 16, at 182. Over the
first six years, despite the increases in incidents of child sexual exploitation, less
than 30 people were convicted for violating either of these federal provisions. See
H.R. Rep. No. 98-586, at 2 (1988), reprinted in 1984 U.S.C.C.A.N. 493,

™ See Weiss, supra note 18, at 887.

P Seeid. By 1982, 20 states had criminalized both the distribution and receipt of
nonobscene, sexually explicit depictions of children. See New York v. Ferber, 458
U.S. 747, 749 & n.2 (1982). These statutes did not require that the material appeal
to the prurient interest and did not provide an exception for material containing
serious literary, scientific, educational, or political value. Sezc Weiss, supra note 18, at
838.

® See NY. PENAL LAw § 268.15 (McKinney 1989); Weiss, supra note 18, at 887-
88. The New York statute prohibited the production of material that contained
sexual conduct “by a child less than 16 years old.” N.Y. PENAL Law § 263.15. The
statute failed to define sexual conduct in accordance with the Supreme Court's
standard of obscenity. SezN.Y. PENAL LAw § 268.00(8) (McKinney 1989).
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preme Court in 1982 made its first decision regarding the constitu-
tionality of laws dealing with the production and distribution of
nonobscéne child pornography.

NEW YORK V. FERBER. NONOBSCENE CHILD PORNOGRAPHY IS NOT
PROTECTED BY THE FIRST AMENDMENT.

In New York v. Ferber,” New York convicted the defendant of sell-
ing child pornography to an undercover police: officer.” Based on
Miller, Mr. Ferber challenged the law as a violation of the First
Amendment.” Although the New York Court of Appeals found the
statute unconstitutional,” an unanimous Supreme Court reversed,
holding that the state could, consistent with First Amendment prin-
ciples, prohibit the sale, dissemination, and distribution of nonob-
scene child pornography.” Even after recognizing the constitutional
concerns presented by such statutes, the Court determined that the
state had a compelling interest in protecting children from the ef-
fects of being used to create child pornography.” As a result, non-

™ 458 U.S. 747 (1982).
See id. at 752.

* Seeid.

¥ See People v. Ferber, 422 N.E.2d 523, 526 (NY. 1981).

* See Ferber, 458 U.S. at 774. The Court did not determine whether mere pos-
session of child pornography could be constitutionally prohibited. See John Quig-
ley, Child Pornography and the Right to Privacy, 43 FLA. L. Rev. 347, 351 (1991)
(claiming that the Court avoided this issue because the New York statute did not
explicitly prohibit mere possession).

™ See Ferber, 458 U.S. at 764. Initially, the Court determined that the state had a
compelling interest in protecting the physical and psychological well-being of chil-
dren. Seeid. at 756-57. Based on legislative findings, the Court concluded that the
production of child pornography physiologically, mentally, and emotionally harms
the children employed as subjects for the creation of such material. See id. at 758; S.
Repr. No. 95-438, at 5, 9 (1977), reprinted in 1978 U.S.C.C.A.N. 48, 46. Experts have
concluded that involvement in the creation of child pornography caused children
to incur many problems later in life including: sexual disfunctions, problems with
affection, sexual abuse of others, drug and alcohol addictions, and prostitution. See
Ferber, 458 U.S. at 758 n.9. The Court also determined that the Miller test bore no
relation to whether the children involved in producing child pornography suffered
these harms. See id. at 761.

In addition, Justice White, writing for the Court, reasoned that the distribution
of child pornography was inextricably correlated with the sexual abuse of children.
See id. at 759. Because child pornography created a “permanent record” of that
child’s victimization, distribution and circulation of such depictions exacerbated the
harm incurred by the child. See id. The Court also reasoned that the child had
some privacy interest not to have his picture circulated among the pedophilic sub-
culture. Seeid. at 759 n.10. More importantly however, the Justices agreed with the
legislatures in most states that the production of child pornography could not be
effectively controlled by merely investigating and prosecuting the producers of

&
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obscene visual depictions of children engaging in sexual conduct re-
tained no First Amendment protection.

Although Ferber held child pornography to be unprotected
speech under the First Amendment, limits were put on the govern-
ment’s ability to proscribe such material.® Most pertinent to the
area of computergenerated imaging, the Court stated: “We note
that the distribution of descriptions or other depictions of sexual
conduct, not otherwise obscene, which do not involve live perform-
ance or photographic or other visual reproduction of live perform-
ances, retains First Amendment protection.””

In light of Ferber, and because the 1977 Act proved to be quite
ineffective, Congress re-opened its investigation into the child por-
nography industry in 1982.” After two years of research and debate
and several proposed amendments, Congress passed the Child Pro-
tection Act of 1984 (1984 Act)*” as an amendment to the 1977 Act.™
This new amendment made several important changes.

Initially, the 1984 Act changed the definition of minor to in-
clude all children under age eighteen.” Due to the Supreme Court’s
holding in Ferber, Congress also dropped the obscenity requirement
in the prohibition provision of the receipt and transportation section
of the child pornography statute.” In addition, the 1984 Act re-

child pornography. See id. at 759-60. The Court opined that in order to adequately
reduce the amount of child pornography being produced, and thus the amount of
children being sexually abused, it was necessary “to dry up the market” for such ma-
terial by criminalizing its sale and disuribution. See id. at 760.

Moreover, the Court described the social value in the dissemination of child
pornography as “exceedingly modest, if not de minimis.” Id. at 762. But see FCC v.
Pacifica Found., 438 U.S. 726, 74546 (1978) (stating that the First Amendment
protections given to speech do not depend on its offensiveness, content, or social
value). Justice White reasoned that if a depiction of a child engaging in lewd con-
duct was necessary for a serious literary, scientific, or educational work, an artist
could use alternative means of creating this depiction without actually using a mi-
nor. See Ferber, 458 U.S. at 762-63. The Court proffered that an artist could use a
young looking adult or some other means of simulation to achieve the depiction of
a child. See id. Finally, the Court held that when the government’s interest in re-
stricting speech “overwhelmingly outweighs the expressive interests” involved, such
material may be deemed to be without First Amendment protection. See id. at 763-
64.

% See Ferber, 458 U.S. at 764 (“As with all legislation in this sensitive area, the
conduct to be prohibited must be adequately defined by the applicable state law, as
written or authoritatively construed.”).

* Id. at 764-65.

% See Weiss, supranote 18, at 342.

18 U.S.C. §§ 2251-2256 (West Supp. ITI 1986).

See Mazzone, supra note 16, at 185-86.

See 18 U.S.C. § 2256(1) (West Supp. ITI 1986).

See HR. REP. NO. 98-536, at 2, 5, 7 (1983), reprinted in 1984 U.S.C.C.A.N. 492-

3
4
35
36
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moved the commercial purpose requirement of the 1977 Act.” Con-
gress also decided that the original prohibition against nonobscene
print material depicting child pornography was most likely unconsti-
tutional.”

STANLEY V. GEORGIA: FIRST AMENDMENT RIGHT TO POSSESS OBSCENE
MATERIALS

After a thorough investigation of the child pornography indus-
try, the Attorney General recommended that states pass legislation
that prohibited the private possession of child pornography.” As
several states began passing and enforcing these statutes, defendants
started challenging these laws as inconsistent with Stanley v. Georgia.”

In Stanley, the state convicted the defendant under a statute that
criminalized the possession of obscene material in the privacy of his

98, 496, 498. The 1984 amendment only required that the material in question be
sexually explicit.” See 18 U.S.C. § 2252(a) (2) (A) (West Supp. III 1986).

See H.R. Rep. No. 98-536, at 7 (1983), rapnnted in 1984 U.S.C.C.A.N. 498. Be-
cause child pornography tended to be “home-made,” for personal use, and was usu-
ally traded or given away without monetary exchange, the commercial purpose re-
quirement of the 1977 Act made it very difficult to prosecute these offenders. See
Weiss, supra note 18, at 344. Several cases upheld this change in the law and have
applied it broadly. See United States v. Andersson, 808 F.2d 903, 907 (7th Cir.
1986) (holding that 18 U.S.C. § 2252 prohibits even purely private transfers or ex-
changes of child pornography); United States v. Miller, 776 F.2d 978, 97980 (11th
Cir. 1985) (holding that the defendant could be convicted for receiving material
even if the state did not show that he had an intention to distribute it).

* See HR. Rep. No. 98-536, at 8, 7 (1988), reprinted in 1984 U.S.C.C.A.N. 494,
498. Because the creation of these print materials did not involve the use of chil-
dren, Congress felt that it could not criminalize such material under the reasoning
in Ferber without a finding of obscenity. Se id. These changes in the federal gov-
ernment’s attempt to eradicate sexual abuse and child pornography proved to be
much more effective. SeeSusan G. Caughlan, Note, Private Possession of Child Pornog-
raphy: The Tensions Between Stanley v. Georgia and New York v. Ferber, 29 WM. &
Mary L. Rev. 187, 199-200 (1987) (discussing how the changes in the 1984 Act in-
creased prosecutions under the federal statute and helped reduce the flow of child
pornography). Congress’ power to regulate child pornography was limited, how-
ever, by its powers under the Commerce Clause because the 1984 Act only reached
child pornography that traveled or was meant to travel across state lines. See Maz-
zone, supra note 16, at 187. In 1990, however, Congress made another amendment
to the 1977 Act that prohibited the knowing possession of child pornography, but
only if the depictions were sent by mail or interstate commerce or were produced
with materials that were mailed or shipped in interstate commerce. See 18 US.C. §
2252(3.) (4) (B) (West Supp. I1 1991).

Sez ATTORNEY GEN. CoMM. ON PorNocrarHy, U.S. DEP'T OF _Iusncz FiNaL
REPORT 648-49 (1986). By 1990, 19 states had banned the mere possession of child
pornography in the home. See Mazzone, supranote 16, at 188.

“ 394 U.S. 557 (1969); see also Mazzone, supra note 16, at 188 (noting that
commentators suggested that the criminalization of possession of child pornogra-
phy violated the right to privacy).



1998] COMPUTER-GENERATED CHILD PORNOGRAPHY 1337

own home.” The Supreme Court held that a prohibition of the
mere private possession of obscene material violated the First
Amendment’s guarantee of “free thought and expression.” Al-
though the government could criminalize the distribution or sale of
obscene material, the Supreme Court held that a person’s right to
view and read material in the privacy of his own home, regardless of
its social value, was a fundamental guarantee protected by our Con-
stitution.”

The Court’s holding was grounded in a mixture of First
Amendment Brinciples and privacy rights guaranteed by the Fourth
Amendment.” In a footnote at the conclusion of his opinion, Justice
Marshall stated, “Nor do we mean to express any opinion on statutes
making criminal possession of other types of printed, filmed, or re-
corded materials.”® Thus, until 1990 the government could not out-
law the mere private possession of sexually explicit material, regard-
less of whether it fell within the Millerstandard.*

‘" See Stanley, 394 U.S. at 558-59.

* Seeid. at 568.

© Seeid. at 563-65. The Court stated: .

“The right of the individual to read, to believe or disbelieve, and to
think without governmental supervision is one of our basic liberties,
but to dictate to the mature adult what books he may have in his own
private library seems to the writer to be a clear infringement of his
constitutional rights as an individual.”

Id. at 562 n.7 (quoting State v. Mapp, 166 N.E.2d 387, 393 (Ohio 1960)).

' Seeid. at 564-65.

* Id.at568 n.11.

** See Osborne v. Ohio, 495 U.S. 108, 108 (1990). Although the Stanley Court
recognized a constitutional right to possess obscene material, the Supreme Court
has held this does not create correlative rights to receive or distribute such material.
See United States v. Orito, 413 U.S. 139, 143 (1973) (holding that Stanley cannot be
extended to include a correlative right to receive, transport, or distribute obscene
material); United States v. 12 200-Ft. Reels of Super 8MM Film, 413 U.S. 128, 128
(1978) (holding that the government may, consistent with Stanley, prohibit the for-
eign importation of obscene material); United States v. Reidel, 402 U.S. 851, 856
(1971) (holding that Stanley did not affect the government’s power to prohibit the
use of the mail to distribute obscene materials); see also Bowers v. Hardwick, 478
U.S. 186, 195 (1986) (holding that Stanley could not be extended to prohibit the
government from banning homosexual sodomy even if it occurs in the privacy of
one’s home). Although many commentators have questioned whether the Bowers
Court effectively overruled and discarded the Stanley holding, Bowers did not impli-
cate First Amendment interests as Stanley did. Sez id. (stating that Stanley was “firmly
grounded in the First Amendment”); see also Claudia Tuchman, Note, Does Privacy
Have Four Walls? Salvaging Stanley v. Georgia, 94 CoLuM. L. Rev. 2267, 2286-87
(1994) (distinguishing Bowers from Stanley by describing Bowers as a rejection of
sexual privacy rights for homosexuals); Brett J. Williamson, Note, The Constitutional
Privacy Doctrine After Bowers v. Hardwick: Rethinking the Second Death of Substantive
Due Process, 62 S. CaL. L. Rev. 1297, 1299-1301 (1989) (discussing the Bowers deci-
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OSBORNE V. OHIO. AN EXCEPTION FOR CHILD PORNOGRAPHY

As states began prosecuting citizens for merely possessing or
viewing child pornography in their homes, defendants unsuccessfully
argued that the prosecutions violated their First Amendment rights
enunciated in Stanley.” The Court finally resolved the issue in Os-
borne v. Ohio.” In Osborne, the state convicted the defendant of pos-
sessing several pictures of child pornography in his home.” The de-
fendant challenged his conviction based on Stanley, arguing that
Ohio’s law violated his First Amendment right to possess and view
obscene materials in the privacy of his home.” Although the Court
did not overrule Stanley, Justice White held that Ohio’s interest in
preventing the sexual abuse of children justified such an intrusion
on First Amendment rights.”

Justice White reasoned that, because the prohibition on the dis-
tribution of child pornography passed constitutional muster, the
criminalization of possession of child pornography must also be
permissible.” Although the Stanley Court rejected a similar argu-
ment as it related to obscene materials, the Osborne Court relied on
the final footnote in Stanley to justify such a departure.” Based on

sion as the Court’s rejection of substantive due process protection for sexual pri-
vacy).
Y See Mazzone, supra note 16, at 188. See, e.g., Ex Parte Felton, 526 So. 2d 638
(Ala. 1988) (holding that Stanley does not control the state’s ability to prohibit the
possession of child pornography); State v. Beckman, 547 So. 2d 210 (Fla. Dist. Ct.
App. 1989) (holding that the defendant’s conviction for possessing child pornogra-
phy did not violate his First Amendment rights); People v. Geever, 522 N.E.2d 1200
(Ill. 1988) (rejecting a constitutional challenge to a statute criminalizing the posses-
sion of child pornography); State v. Young, 525 N.E.2d 1368 (Ohio 1988) (holding
that the state’s prohibition on the possession of child pornography was constitu-
tionally valid); State v. Meadows, 503 N.E.2d 697 (Ohio 1986) (rejecting the argu-
ment that Stanley prevents the government from prohibiting the possession of child
pornography); Savery v. State, 767 S.W.2d 242 (Tex. Ct. App. 1989) (upholding the
state’s child pornography statute against a First Amendment attack).

495 U.S. 108 (1990).

" See Osborne, 495 U S. at 107.

% Seeid. at 108.

*1 See id. (“[W]e nonetheless find this case distinct from Stanley because the in-
terests underlying child pornography prohibitions far exceed the interests justifying
the Georgia law at issue in Stanley.”).

* See id. at 109-10 (“Given the importance of the State’s interest in protecting
the victims of child pornography, we cannot fault Ohio for attempting to stamp out
this vice at all levels in the distribution chain.”).

® Seeid. at 110; Stanley v. Georgia, 394 U.S. 557, 568 n.11 (1969). In addition,
relying on the 1986 Attorney General’s Report on Pornography, the majority con-
cluded that “pedophiles use child pornography to seduce other children into sexual
activity.” Osborne, 495 U.S. at 111. The Attorney General’s Final Report stated:

Child pornography is often used as part of a method of seducing child
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the limitations created by Stanley and Ferber, the Osborne Court held
that states could prohibit the mere possession of child pornography,
provided their purpose was to protect children from the harms
caused by the production of child Bomography and not to regulate
people’s thoughts and expressions.

This trilogy of cases seems to create a clear set of principles re-
garding First Amendment rights as they relate to sexually explicit
expression. Although the government can prohibit the sale and dis-
tribution of obscene materials, it cannot punish citizens for merely
viewing or possessing obscene materials in the privacy of their own
homes.” When the sexually explicit material contains depictions of
children, however, the government may prohibit the production,
sale, distribution, and possession of such material, whether it is le-
gally obscene or not.® Even though the government may prohibit
such nonobscene material, its authority is limited to visual depictions
that are made using actual children under the age of majority.” In
addition, the government may only prohibit the possession of child
pornography in an effort to protect children from the harms result-
ing from their participation in the production of such material.”

victims. A child who is reluctant to engage in sexual activity with an
adult or to pose for sexually explicit photos can sometimes be con-
vinced by viewing other children having “fun” participating in the ac-
tivity.
ATTORNEY GEN. COMM. ON PORNOGRAPHY, U.S. DEP'T OF JUsTICE, FINAL REPORT 649
(1986) (footnotes omitted).

™ See Osborne, 495 U.S. at 109. The Osborne Court noted that the Ohio scheme
differed from the Georgia scheme in Stanley because “[t]he State does not rely on a
paternalistic interest in regulating Osborne’s mind. Rather, Ohio has enacted §
2907.328(A)(3) in order to protect the victims of child pornography; it hopes to
destroy a market for the exploitative use of children.” Id. Immediately after Os-
borne, Congress initiated legislation that prohibited the mere possession of child
pomography. See 136 CoNg. REC. S4729-30 (daily ed. Apr. 20, 1990) (statement of
Sen. Thurmond). This bill was passed into law in 1990; however, because of Con-
gress’ limits under the Commerce Clause, the provision only prohibits possession of
child pornography that was mailed or shipped by interstate commerce or was cre-
ated with materials that were mailed or shipped in interstate commerce. See 18
U.S.C. § 2252(a) (4) (West Supp. IT 1991).

® See Stanley, 394 U.S. at 568 (noting that “the States retain broad power to regu-
late obscenity; that power simply does not extend to mere possession by the indi-
vidual in the privacy of his own home.”).

*  See Osborne, 495 U.S. at 111; New York v. Ferber, 458 U.S. 747, 774 (1982).

* Ses United States v. X-Citement Video, Inc., 518 U.S. 64, 78 (1994) (holding
that the First Amendment requires that the federal child pornography statute con-
tain a scienter requirement showing that the offender knew the participant in the
visual material was underage).

% See Ferber, 458 U.S. at 764.
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1996 AMENDMENT: PROHIBITING VISUAL IMAGES THAT APPEAR TO BE
OF A MINOR

In 1995 Congress proposed a bill that seems to conflict with
these basic principles laid out by the Supreme Court. The proposed
bill,” sponsored by Senator Hatch, made several changes to Con-
gress’s attack on child pornography. Most pertinent, the Hatch
Amendment expanded the definition of child pornography to cover
“any visual depiction, including...any computer or computer-
generated image or picture, whether made or produced by elec-
tronic, mechanical or other means . . . where such visual depiction is,
or appears to be, of a minor engaging in sexually explicit conduct.”™
Through this proposal, Congress has tried to address the new tech-
nological advances in computer imaging software that enable users
to create realistic looking images of people, including children.” Of-
ficials endorsing this new legislation believe that these computer ca-
pabilities, if possessed and utilized by pedophiles and other child
abusers, would hinder the government’s ability to prosecute child
pornographers and protect children from sexual abuse and molesta-
tion.

*® SeeS. Rep. No. 104-358, at 1 (1996). The bill, labeled S. 1237, was introduced
to Congress by Senator Hatch on August 27, 1996. See id.

® 18 US.CA. § 2256 (8)(B) (West Supp. 1998). In addition, this proposed leg-
islaion has made it a crime to knowingly mail, ship, or distribute by interstate
commerce, including by computer, any child pornography as defined by the previ-
ously stated provision. Ses 18 U.S.C.A. § 2252A (West Supp. 1998). This provision
has also prohibited the possession of three or more visual images of child pornog-
raphy, if they were mailed or shipped in interstate commerce or were produced us-
ing materials that were mailed or transported in interstate commerce. Ses 18
U.S.C.A. § 2252A(a) (5) (B) (West Supp. 1998).

*' SeeS. Rep. No. 104-858, at 7 (1996). The report stated:

This legislation is needed due to technological advances in the re-
cording, creation, alteration, production, reproduction, distribution
and transmission of visual images and depictions, particularly through
the use of computers. Such technology has made possible the produc-
tion of visual depictions that appear to be of minors engaging in sexu-
ally explicit conduct which are virtually indistinguishable to unsus-
pecting viewers from unretouched photographs of actual children
engaging in identical sexual conduct.
Id.

* See id. at 2. In his report to the Senate, Senator Hatch explained that com-
puter-generated child pornography, which is created without the use of an actual
child, posed a few possible threats to the physical and psychological well-being of
children. Seeid.at7. For instance, Congress felt that pedophiles used this material
to foster and encourage their activities of child abuse and to “feed their sexual fan-
tasies.” Id. at 12. Also, Senator Hatch’s report explained that because computers
could create realistic images, not prohibiting computer-generated child pornogra-
phy would make it more difficult for prosecutors to prove that other prohibited
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Although the goal of protecting children is compelling, a few
members of Congress disagreed with the constitutional validity of
these proposed amendments to the federal child pornography stat-
utes.” Specifically, both Senators Biden and Feingold voiced their
opposition to the Hatch Amendment because they felt it conflicted
with the Supreme Court’s holdings in Osborne and Ferber.”* The sena-
tors expressed concern that the proposed changes were not aimed at
protecting children from the harms associated with their participa-
tion in child pomography but rather bordered on censorship.” De-
spite this opposition, Congress enacted the Hatch Amendment to
the 1977 Act on September 30, 1996.”

CONGRESS MAY OUTLAW SEXUALLY EXPLICIT IMAGES OF AN “ACTUAL,
IDENTIFIABLE MINOR”

Although Congress rejected Senator Biden’s concerns about the
constitutionality of a prohibition of computer-generated child por-
nography, an amendment was adopted that outlaws sexually explicit
images created by the computer alterauon or morphmg of visual ma-
terials depicting actual children.” This provision provides an alter-

child pornography was made with the use of actual children. Seeid. at 16-17.

Finally, Congress reasoned that because of the material's realistic nature, pe-
dophiles and other child abusers could use computer-generated child pornography
“to seduce or blackmail the child into submitting to sexual abuse or exploitation.”
Id. at 16. For these reasons, endorsers of this bill believed that the purposes behind
this legislation was compelling enough to satisfy any level of constitutional scrutiny.
See id. at 20-21. Specifically, Senator Hatch explained that Ferber and Osborne held
that all sexually explicit images depicting children are without First Amendment
protection, especially in light of the compelling interest in protecting children from
future sexual abuse and molestation. See id.

® Seeid. at 36-38. A few officials felt that the new changes would be a violation

of First Amendment rights. See id. (highlighting the views of Senators Biden and
Feingold). In addition, Senators Kennedy and Simon expressed their opposition to
the bill because it implemented mandatory minimum sentencing. See id. at 33-35.

As amended, 18 U.S.C.A. § 2251(d) requires a mandatory sentence of 10 years
imprisonment for persons convicted of sexually exploiting a minor. Sez 18 US.C.A.
§ 2251(d) (West Supp. 1998). Under 18 U.S.C.A. § 2252(b) (1), previously con-
victed offenders who receive or distribute child pornography must be sentenced to
at least five years in prison. Ses 18 U.S.C.A. § 2252(b) (1) (West Supp. 1998). De-
fendants who have been previously convicted of a child pornography offense and
are convicted of possessing three or more articles of child pornography must be
sentenced to at least two years in prison. See 18 U.S.C.A. § 2252(b)(2) (West Supp.
1998)

See S. REP. NO. 104-358, at 29, 87 (1996)
® Seeid.
* See18 U.S.C.A. §§ 2251-2258 (West Supp. 1998).

*"See 18 U.S.C.A. § 2256. Under the statute child pornography means “any visual

depiction, including any...computer or computergenerated image or pic-
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native definition of child pornography in the event that the clause
that prohxblts computer-generated images created w1thout the use of
an actual minor is struck down as unconstitutional.”

Unlike Senator Hatch’s definition, the alternative clause only
prohibits child pomography created by the computer alteration or
morphing of visual images produced by using a person that could be
identified as an actual child.” Together, these two additions to the
definition of child pornography have made it a federal crime know-
ingly to create, possess, sell, or distribute nonobscene, sexually ex-
phcxt images that appear to depict a Chlld regardless of whether the
image actually involves a living child.”

Under the Court’s holdings in both Ferber and Osborne, Congress
may prohibit the creation, distribution, and possession of visual im-
ages that are created using a photograph of an actual, identifiable
child. Although the photographs used are often innocent pictures
involving no depiction of the child engaging in lewd or lascivious
conduct, this material cannot be created without sexually exploiting
the image of an actual, identifiable minor.”

In Ferber, the Court justified the prohibition of child pornogra-
phy because “the materials produced are a permanent record of the
children’s partic1p2auon and the harm to the child is exacerbated by
their circulation.”™ This language implies that Congress is permitted
to prevent actual children from being the subject of sexually explicit
images. Ironically, most photographs used to make computer-altered
child pornography are not depictions of actual children engaging in

ture, . . . where such visual depiction has been created, adapted, or modified to ap-
pear that an identifiable minor is engaging in sexually explicit conduct.” Id. Under
the statute an identifiable minor is one “who was a minor at the time the visual de-
piction was created, adapted, or modified or whose image as a minor was used in
creating, adapting, or modifying the visual depiction; and who is recognizable as an
actual person by the person'’s face, likeness or other distinguishing characteristic.”
Id.

* SeeS. REP. NO. 104-858, at 81 (1996). Congress added a severability clause to
the amendment in case Senator Hatch’s definition of child pornography was held
to be impermissible. Sec 18 U.S.C.A. § 2252A(a) (5) (B) (West Supp. 1998).

® In many cases, innocent pictures of actual, live children would be scanned
onto a computer screen and altered or morphed by software to create a visual image
of a nude child or one engaging in sexually explicit conduct. Ses supra note 9 and
accompanying text. This is quite different than visual images that are completely
generated by a computer without the use of a child or a photograph of a child, be-
cause an actual, identifiable child is the basis for the sexually explicit image. See
Johnson, supranote 9, at 314-15.

" See18 U.S.C.A. §§ 2252, 2256 (West Supp. 1998).

™ See supra note 9 and accompanying text for a discussion of the morphing
progcess.

New York v. Ferber, 458 U.S. 747, 759 (1982).
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any sexually explicit conduct. In fact, many of the children whose
live images are used to produce sexually explicit images are unaware
that their photographic images are being altered or morphed.”

The Ferber Court also reasoned that children are harmed be-
cause their participation in a sexual act has been permanently re-
corded.” Although this computer-altered visual image may be cre-
ated without an actual child Participating in a sexual act or pose, this
should not end the inquiry.” Such material still requires the exploi-
tation of an actual child’s identity and image for sexually explicit
purposes and should be deemed an invasion of that child’s privacy
rights.” In Ferber, Justice White implied that the production and dis-
tribution of a child’s image for sexually exPlicit purposes constitutes
an invasion of that child’s privacy interests.” Therefore, even though
no actual child has been abused to create the sexually explicit image,
an actual child’s identity and image has been exploited for sexual
and commercial purposes. Congress, and the states as well, should
be permitted to protect children by Preventing their identity and fea-
tures from being sexually exploited.”

CONGRESS MAY NOT BAN NONOBSCENE, SEXUALLY EXPLICIT IMAGES
THAT DO NOT DEPICT AN ACTUAL, IDENTIFIABLE CHILD

It is not so clear, however, whether the government can consti-
tutionally prohibit people from creating, possessing, and even dis-
seminating computer-generated images of child pornography that
are created without the use of an actual, identifiable minor. Obwvi-
ously, if the material is obscene under the Miller standard, Congress

™ See supranote 9 and accompanying text.

™ See Ferber, 458 U.S. at 759 & n.10.

" See Adelman, supra note 7, at 484 n.13 (arguing that prohibiting sexually ex-
plicit computer alterations of photographs of actual children would not violate the

First Amendment).
C " Seeid.

4 See Ferber, 458 U.S. at 758 n.9 (“When such performances are recorded and
distributed, the child’s privacy interests are also invaded.”); see also United States v.
Wiegand, 812 F.2d 1239, 1245 (9th Cir. 1987) (explaining that the child’s “human
dignity” is offended when he is used as a subject for child pornography). This dig-
nity is equally offended when a real child’s identity or image is used to create sexu-
ally explicit images by computer. See Prison-Computer List Centers on Information About
Children, ORANGE COUNTY REGISTER, Nov. 20, 1996, at A21 (discussing a convicted
sex offender who used photographs of children from community newspapers to
compile a catalog of 3000 children on his computer apparently intended to be dis-
tributed to other pedophiles).

™ See Ferber, 458 U.S. at 759 .10 (suggesting that child “pornography may haunt
[the exploited child] in future years”); Adelman, supranote 7, at 484 n.13.
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may prohibit its dissemination and receipt regardless of whether the
material depicts children.” Even if material is declared obscene un-
der Stanley, however, the government should not be able to punish
people for merely possessing child pornography created solely by
computer software and the user’s imagination. Moreover, if this type
of material is deemed not to be obscene, then it should possess full
constitutional protection.” In order to survive constitutional scru-

7 See Miller v. California, 418 U.S. 15, 28-24 (1978).

® Under the Supreme Court’s First Amendment jurisprudence, any govern-
ment regulation restricting the freedom of speech must be scrutinized under one of
two standards of analysis. Sez LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAw §
12-2, at 582 (1978). In determining which analysis to apply to a given statute, the
Court must first determine if the restriction on speech is content-based or content-
neutral. See Martin H. Redish, The Content Distinction in First Amendment Analysis, 34
STan. L. Rev. 113, 118, 114 (1981). If the government’s purpose is to suppress
speech because of the communicative impact of the expression, then the statute is
content-based and presumptively invalid unless the speech itself falls within a cate-
gory of unprotected speech, such as obscenity, or the statute satisfies strict scrutiny.
See TRIBE, supra, at 582. Under the Court’s strict scrutiny standard of review, the
statute must be narrowly drawn to serve a compelling state interest. See Roe v.
Wade, 410 U.S. 118, 155 (1978) (stressing that governmental restrictions on fun-
damental rights must be subjected to this stringent standard of judicial review).

If the challenged regulation is content-neutral, not aimed at restricting the
speech because of its message, then the statute will be scrutinized under a track two
standard of analysis. See TRIBE, supra, at 582. Under this more relaxed standard of
review, usually reserved for contentneutral time, place, and manner restrictions,
the government’s provision is valid if it serves an important governmental interest,
is not aimed at the content of the speech, and leaves open other channels of com-
munication. See, e.g., Kovacs v. Cooper, 336 U.S. 77, 8889 (1949) (upholding an
ordinance forbidding the use of sound trucks for any expressive purpose). See
James R. Branit, Reconciling Free Speech and Equality: What Justifies Censorship?, 9
Harv. J.L. & Pus. PoL'y 429, 436-87 (1986) (contending that this track two standard
of analysis should not be applied to restrictions on sexual material). Because the
material proscribed under the new child pornography statute covers some material
that does not fall within any category of traditionally unprotected speech and be-
cause the statute is clearly a content-based restriction, the statute is presumptively
unconstitutional unless it survives strict scrutiny. See Reno v. ACLU, 117 S. Ct. 2329,
2346 (1997) (applying a heightened degree of scrutiny to legislation prohibiting
the transmission of sexual material over the internet); Sable Communications, Inc.
v. FCC, 492 U.S. 115, 126 (1989) (applying strict scrutiny to a statute banning inde-
cent phone messages).

The 1996 amendment has been recently challenged by a trade association, sev-
eral artists, and book publishers on First Amendment grounds. See The Free
Speech Coalition v. Reno, No. C 97-0281VSC, 1997 WL 487758, at *1 (N.D. Cal.
Aug. 12, 1997). Specifically, the plaintiffs in Free Speech Coalition argued that the
statute outlawed legitimate artistic materials that do not constitute child pornogra-
phy and have always been deemed protected by the First Amendment. See id. at *2.
In rejecting the plaintiffs’ contentions, the district court upheld the new amend-
ment as a valid content-neutral restriction because it was aimed at preventing the
secondary effects of child pornography including its effect on society, its effect on
viewers, and its potential to be used to lure child victims. See id. at *4. Relying on
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tiny, the new amendment to the child pornography laws must be the
least restrictive means of achieving a compelling governmental inter-
est.”

In Miller, the Supreme Court declared that all sexually explicit
but not obscene material retained First Amendment protection.”

the Court’s secondary effects theory as enunciated in Young v. American Mini Thea-
tres, Inc., 427 U.S. 50 (1976) and Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986),
the district court concluded that because the statute is aimed at curbing these sec-
ondary effects it is content-neutral and subject to less than strict First Amendment
scrutiny. See Free Speech Coalition, 1997 WL 487758, at *4.

Although the Court relied on the secondary effects theory in Renton and Young,
the legislation upheld in those cases were zoning regulations that only prohibited
adult theaters in certain parts of the city. See Renton, 475 U.S. at 46; Young, 427 U.S.
at 52. The Court specifically explained that because the regulations did not ban
adult theaters altogether, they were valid time, place, and manner restrictions that
are reviewed under intermediate scrutiny. See Renton, 475 U.S. at 46, 50; Young, 427
U.S. at 62. The Court went on to rely on its secondary effects theory because the
time, place, and manner regulations were only directed at certain theaters based on
the content of the films they exhibited. Sec Renton, 475 U.S. at 46-47; Young, 427
U.S. at 70, 71. The Court further elaborated that an otherwise content-neutral time,
place, and manner restriction does not become a content-based restriction because
the legislature’s purpose was based on the subject matter of the regulated material.
See Renton, 475 U.S. at 48-49. Finally, the Court implied that its secondary effects
theory would not justify a regulation that effectively banned adult theaters from the
city. See Renton, 475 U.S. at 54; Young, 427 U.S. at 70-71; see also Reno, 117 S. Ct. at
2842 (stressing that Renton does not justify a blanket prohibition of sexually explicit
expression).

Based on a reading of these cases, the district court incorrectly applied the sec-
ondary effects theory in Free Speech Coalition. The changes to the child pormnography
statute are not an otherwise content-neutral time, place, and manner restriction be-
cause they effectuate a blanket prohibition on sexually explicit, computer generated
images that appear to be of a child. See 18 US.CA. § 2256(a)(8) (West Supp.
1998). Because this new amendment is not a time, place, and manner regulation
and because it is clearly content based, the Court’s secondary effects theory will not
justify the use of less than strict scrutiny review. See, e.g., Reno, 117 S. Cu. at 2842
(stressing that protecting children from the effects of sexual material on the inter-
net is not a secondary effect under Renton’s reasoning).

*! See Sable Communications v. FCC, 492 U.S. 115, 126 (1989) (holding that
restrictions on sexual expression are subject to strict judicial review).

2 See Miller, 418 U.S. at 27. Since Miller, a few commentators have argued that
sexually explicit material constitutes low value speech and therefore, only deserves
limited First Amendment protections. See Geoffrey R. Stone, Comment, Anti-
Pornography Legislation as Viewpoint-Discrimination, 9 HArv. J.L. & PuB. PoL'y 461, 477-
78 (1986) (arguing that pornography constitutes a new category of low-value speech
because of its harmful, unconscious effects on viewers and its noncognitive similar-
ity to obscene expression); Cass R. Sunstein, Pornography and the First Amendment,
1986 Duke LJ. 589, 606-07 (contending that nonobscene pornographic materials
should be provided limited First Amendment protection because it operates in a
noncognitive manner). On the other hand, many analysts have criticized this low-
value approach to sexual expression and have argued that the Court’s definition of
obscenity draws the line between unprotected and fully protected speech. See
Branit, supra note 80, at 44043 (claiming that pornography is not a form of unpro-
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The Stanley decision, which preceded the Miller case, held that even
obscene material retained limited First Amendment protection when
merely possessed within the privacy of one’s home.® When faced
with the issue of nonobscene child pornography, however, the Su-
preme Court has carved out an exception to these widely accepted

tected expression because it is not obscene and does not satisfy the stringent
Brandenburg test for dangerous and harmful speech); Mary C. Dunlap, Sexual Speech
and the State: Putting Pornography in its Place, 17 GOLDEN GATE U. L. Rev. 859, 362,
87475 (1987) (explaining that the Court’s reasoning for allowing restrictions on
obscenity cannot be extended to deny all sexually explicit material full constdtu-
tional protections); Jeffrey M. Shaman, The Theory of Low-Value Speech, 48 SMU L.
Rev. 297, 827-28 (1995) (questioning the constitutional validity of a low-value ap-
proach to providing protected expression with less than full First Amendment pro-
tecdon). The Supreme Court has never specifically addressed the issue of provid-
ing sexually explicit material with a lesser degree of First Amendment protection.
Although the Court has sanctioned the use of differing degrees of protecton for
different forms of speech, such as commercial speech and nonverbal speech, the
Court has never explicitly stated that sexual expression deserves less than full First
Amendment protection. Ses Sable, 492 U.S. at 126 (stating that nonobscene sexual
expression is “protected by the First Amendment”).

In Southeastern Promotions Ltd. v. Conrad, 420 U.S. 546, 547-48 (1975), town offi-
cials prohibited the plaintff from performing the musical Hair at a local municipal
theater because it contained nudity and sexually explicit scenes. See Conrad, 420
U.S. at 547-48. Despite the musical's sexually provocative themes, the Court ap-
plied a strict scrutiny test and found the prior restraint to be a violation of the First
Amendment. See id. at 557-58. Similarly, in Erznoznik v. City of Jacksonville, 422 U.S.
205, 206-07 (1975), a town passed an ordinance prohibiting drive-in movie theaters
from displaying films that contained nude scenes. See id. at 206-07. In suiking
down the ordinance as violative of the First Amendment, the Court held that the
government could not restrict sexually explicit speech just because it may be offen-
sive to some members of the public. See id. at 210-11. Finally, in Sable Communica-
tions v. FCC, 492 U.S. 115, 117 (1989), the Court struck down a federal regulation
that prohibited the transmission of indecent commercial telephone messages to
adults. See id. After declaring that sexual expression is protected by the First
Amendment, the Court invalidated the restriction because it was not the least re-
strictive means of achieving the government’s compelling interest in protecting
children. Secid. at 181. But see Barnes v. Glen Theatre, Inc., 501 U.S. 560, 570-71
(1991) (holding that nude dancing could be prohibited in lounges and adult
stores, not because of the value of the expressive activity but because of its secon-
dary effects); Renton v. Playtime Theaters, Inc., 475 U.S. 41, 4647 (1986) (holding
that a restriction on the location of adult movie theaters was a content-neutral regu-
lation, and therefore subject to a more deferential standard of review because the
regulation focused on eradicating the secondary effects caused by such theaters);
Young v. American Movie Theaters, Inc., 427 U.S. 50, 62 (1976) (using a more def
erential level of scrutiny to uphold an ordinance restricting the location of adult
theaters and bookstores). In these few cases where the Court has upheld restric-
tions on sexually explicit expression, the Court did state that sexual expression is a
highly valued form of expression. Sez Shaman, supra, at 309 (explaining that a ma-
jority of the Court has never held sexual expression to be of low First Amendment
value).

* Ser Stanley v. Georgia, 894 U.S. 557, 559 (1969).
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principles of First Amendment law.” Although the Court has held
child pornography to be without First Amendment protection, even
if merely possessed, the Court’s reasoning has been based on eradi-
cating the despicable means that were once necessary to produce
these visual images—the underlying sexual abuse of children.”

The Supreme Court has departed from constitutional principles
in order to permit the government to prohibit even the mere posses-
sion of child pornography. Even so, Congress may only regulate and
prohibit nonobscene child pornography to dry up its production.®
It is the injuries that children incur when they are used to produce
these visual images and the harms stemming from the future distri-
bution of such visual depictions that have driven the Court to stray
from deeply rooted principles of First Amendment law.”

These harms are not present when a sexually explicit image de-
picting an imaginary child is created solely by computer technology
without the use of an actual child participant.” When the computer-

*  See Osborne v. Ohio, 495 U.S. 103, 108 (1990).

* See id. at 109-10. As Judge Beezer of the United States Court of Appeals for
the Ninth Circuit eloquently put it:

A child pornography law is akin to a child labor law: both are con-

cermed with the conduct through which a product is made, not with

what the product is or the product’s effect on consumers. Accord-

ingly, “Ferber seems to signal a heightened sensitivity on the Court’s

part to the harms that pornographic activity can inflict upon partici-

pants.”
United States v. United States Dist. Court for the Central Dist. of Cal., 858 F.2d 534,
545 (9th Cir. 1988) (Beezer, J., dissenting) (citation omitted) (quoting LAURENCE
TRIBE, AMERICAN CONSTITUTIONAL Law § 12-16, at 914-15 (2d ed. 1988)); ses also Jef-
freyJ. Kent & Scott D. Truesdell, Spare the Child: The Constitutionality of Criminalizing
Possession of Child Pornography, 68 OR. L. Rev. 868, 387 (1989) (explaining that child
pornography may be restricted or prohibited because it is “part of a continuing
course of illegal conduct and not. . . ‘speech’ in the usual sense™).

% See Oshorne, 495 U.S. at 109-10.

* For instance, in United States v. Smith, 795 F.2d 841, 84445 (9th Cir. 1986),
the defendant was charged with violating 18 U.S.C. § 2252 for mailing undeveloped
and unprocessed photographic film that was taken of semi-nude minors. See id.
The defendant argued that the term visual depiction did not include undeveloped
film because no visual image had yet been created. See id. at 846. The court re-
jected this argument, explaining that it was not the state of the development of the
film that was important, but rather the child’s participation underlying the creation
of the undeveloped material. See id. at 846-47.

Smith illustrates that Congress’ primary and sole objective in prohibiting child
pornography is to protect the children who are victimized when the material is cre-
ated and not to regulate the image itself. With computer-generated child pornog-
raphy, there is no underlying harmful or illegal conduct for Congress to regulate or
prohibit.

* See supra note 10 and accompanying text for a discussion of the computer-
generation process.
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generated images are created and distributed, no actual child has
been subjected to any form of sexual abuse and no actual child’s pri-
vacy interests have been exploited or invaded.” Therefore, Congress
cannot defend such an intrusion on First Amendment rights on the
basis of protecting children because no actual child has been used or
abused to produce these computer images.

In addition, the Ferber Court stated that sexually explicit images
of children that are not the result of a child’s live performance retain
First Amendment protection.” The Court reaffirmed this reasoning
in United States v. X-Citement Video, Inc.,” when it held that a defen-
dant could not be constitutionally convicted under a child pornog-
raphy statute unless he knew that the material contained depictions
of children under the age of majority.” In reaching its conclusion,
the Court explained that “the age of the performers is the crucial
element separating legal innocence from wrongful conduct.”™ Un-
der the Court’s holding, if the subject of the visual image is over the
age of majority or the possessor reasonably believed so, the individ-
ual possessing the material could not be prosecuted under the child

- pornography statutes.” Although the Court did not consider the is-
sue of computergenerated subjects, the Court’s language strongly

See supra notes 69-74 and accompanying text. It would be a different story if
the image creator used an actual child to model while the image was created by
computer. This is because an actual child has been used to create the image. Even
a sexually explicit artistic drawing or sculpture, if created while using a child model,
would involve some level of participation by an actual child and would constitute
some form of sexual abuse. In addition, that child model’s identity has been re-
produced either on the canvas or computer screen and if distributed or exploited,
would be an infringement of that child’s privacy rights.

% See New York v. Ferber, 458 U.S. 747, 764-65 (1982).

' 518 U.S. 64 (1994).

* See X-Citement Video, 513 U.S. at 78. In X-Citement Video, the defendant, an
adult video retailer and distributor, was convicted for distributing a pornographic
film depicting the live performance of a minor. See¢ id. at 66. In his defense, the
defendant argued that the federal child pornography statutory scheme was uncon-
sttutional because it did not specifically require the government to prove that the
defendant knew that the material contained depictions of children. See id. at 66-67.
Although the Court did not invalidate the statute, Chief Justice Rehnquist held that
the provision was not constitutional unless it contained a scienter requirement with
respect to the age of the participants in the sexually explicit material. Seeid. at 78.

* Id. at 73. Congress’ recent prohibition on computer-generated materials is
difficult to reconcile with the Court’s holding in X-Citement Video because the new
amendment prohibits material with no actual human performer whose age can be
reasonably determined or inferred by the trier of fact. Sec Burke, supra note 9, at
452-54 (articulating the inherent problems in construing the new amendment in
accordance with the Court’s decision in X-Citement Video).

* See X-Citement Video, 518 U.S. at 72-78.
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implies that an individual may only be prosecuted for possessing ma-
terial that depicts an actual person under the age of majority.”

Over the past decade, a few state courts have considered
whether computergenerated child pormography can be constitu-
tionally regulated. In Cinema I Video, Inc. v. Thornburg™ the North
Carolina Court of Appeals considered whether the child pornogra-
phy law could be construed to prohibit visual depictions that were
produced without the use of a live minor.” Based on the language in
Ferber, the North Carolina court found the child pornography law
unconstitutional unless it required the exploitation of an actual, live
minor as an element of the offense.”

Similarly, in Aman v. State,” the Georgia Supreme Court was
called upon to construe the breadth and scope of Georgia’s child
pornography statute that proscribed visual material that “depicts a
minor.”” The Aman court held that the term “depict a minor” must
be limited to visual representations of a live minor in order for the
Georgia statute to survive constitutional scrutiny.”” The Georgia
court explained that the state’s objective in protecting children from
the harms of child pornography was only served by banning child
pornography that was “based on the use of a live child model.””

% See id.

* 851 S.E.2d 805 (N.C. Ct. App. 1986).

" See Cinema I Video, 351 S.E.2d at 818-19. The plaintiffs, comprised of a group
of videotape sellers and viewers, sought a judgment declaring North Carolina’s
child pornography statute unconstitutional as drafted. See id. at 309, 819. The chal-
lenged statute prohibited “material that contains a visual representation of a minor
engaged in sexual activity.” N.C. GEN. STAT. § 14-190.17(a)(2) (1998). A preceding
section, however, defined “material” as “[p]ictures, drawings, video recordings,
films or other visual depictions or representations ....” N.C. GEN. STAT. § 14-
190.183(2) (1993). The plaintiffs argued that these provisions could be authorita-
tively construed to encompass materials produced without the use of an actual
child. Ses Cinema I Video, 851 S.E.2d at 819.

* See Cinema I Video, 351 S.E.2d at 819.

" 409 S.E.2d 645 (Ga. 1991).

1% See Aman, 409 S.E.2d at 646. In Aman, Georgia convicted the defendant for
possessing articles of child pornography. Se id. The statute made it “unlawful for
any person knowingly to possess or control any material which depicts a minor en-
ga%?d in any sexually explicit conduct.” GA. CODE ANN. § 16-12-100(b) (8) (1996).

See Aman, 409 S.E.2d at 646.

' Id. at 647 (Hunt, J., concurring). Relying on Osborne, the Georgia Supreme
Court found no legitimate basis for legislation that criminalized sexually explicit
material that did not involve the use of an actual child. See id. at 646, 647 (Hunt, J.,
concurring). The court’s language implied that protecting children from sexual
exploitation was the only permissible governmental purpose justifying a ban of
child pornography. Sez id.



1350 SETON HALL LAW REVIEW [Vol. 28:1328

Finally, in State v. Stoneman,'” the Oregon Supreme Court con-

sidered the appropriate interpretation of Oregon’s child pornogra-
phy statute.” Oregon law prohibits the sale of any “visual recording
of sexually explicit conduct involving a child.”” Relying on Ore-
gon’s constitution, the Stoneman court held that the material made
criminal by the statute must be limited to visual reproductions of live
events.'” The Oregon court stated that materials merely giving “the
illusion that actual children are involved” could not be prohibited by
the statute.””

Although the previously discussed statutes did not specifically
exempt from criminal punishment materials produced without the
use of an actual child, courts in these states have limited their appli-
cation to exempt such material in order to survive constitutional re-
view.”® Several commentators have argued that decisions exempting
such material are a result of statutory interpretation rather than any
constitutional principle.'” Rather, such an interpretation is required

> 920 P.2d 585 (Or. 1996).

1% See Stoneman, 920 P.2d at 587. In Stoneman, the defendant was arrested for
purchasing certain materials that contained depictions of child pornography. See id.

1% OR. REv. STAT. § 163.686(1) (a) (A) (ii) (1997).

1% See Stoneman, 920 P.2d at 537-38 & n.8. The court relied on a provision of
Oregon’s constitution, similar to the First Amendment, which states that “[n]o law
shall be passed restraining the free expression of opinion, restricting the right to
speak, write, or print freely on any subject whatever; but every person shall be re-
sponsible for the abuse of this right.” Id. at 537 n.2; OR. CONsT. art. ], § 8.

"7 Stoneman, 920 P.2d at 538.

' Several other state child pornography statutes do not explicitly state whether
they are limited to cover only visual reproductions of live events involving actual
children. Ses Ariz. REv. STAT. ANN. § 13-3551(5)(b) (West Supp. 1997) (defining
visual medium as any “computer-generated image of a minor”); CAL. PENAL CODE §
811.8(a) (West Supp. 1998) (prohibiting computer-generated images that depict a
person under the age of 18); ILL. CoOMP. STAT. ANN. 5/11-20.1(a)(6) (West 1998)
(defining child pornography as a visual reproduction of a child under age 18);
MicH. CoMP. Laws ANN. § 750.145¢(i) (West 1991) (defining child pornography as
any electronic visual image of a child engaging in a sexual act); N.J. STAT. ANN. §
2C:24-4(4) (West 1995) (prohibiting the reproduction or reconstruction of an
“image of a child in a prohibited sexual act”); OR. Rev. STAT. § 168.688(1)(a)
(1997) (prohibiting the possession of “any visual depiction of sexually explicit con-
duct that appears to involve a child”); PA. CoNs. STAT. ANN. § 6312(d) (West Supp.
1997) (prohibiting computer depictions of a child under age 18). These statutes
do not explicitly state whether they prohibit computer-generated child pornography
produced without the involvement of an actual minor. However, relying on the rea-
soning in the previously mentioned cases, for these statutes to avoid being invali-
dated as unconstitutional, they must be interpreted to cover only visual reproduc-
tions of actual, live children.

'® See Child Pornography Prevention Act of 1995: Hearing on S. 1237 Before the Senate
Committee on the Judiciary, 104th Cong. 41, 45 & n.2 (1996) (statement of Professor
Frederick Schauer, Harvard Law School) (stressing the point that sexually explicit
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by the Supreme Court’s decisions in both Ferber and Osborne, which
explain that any broader reading of these statutes would prohibit
protected material and render the statutes unconstitutional under
the First Amendment."’

Some states, on the other hand, have drafted their statutes ex-
plicitly to exclude material that is not a reproduction of a live
event.” These statutes would clearly survive constitutional scrutiny,
because the states have limited their attack solely to prevent the
harms associated with children being used to create child pornogra-
phy."? Statutes that are not expressly limited to cover child pornog-
raphy depicting live performances may still be constitutionally valid
provided they are not interpreted to prohibit nonobscene images
produced without the use of an actual child."® If not, such statutes
run the risk of being declared inconsistent with the First Amend-
ment as set out in Ferber, Miller, and Stanley.

Although no federal court specifically has limited the scope of
the federal child pornography laws to include only depictions of live
events, a few courts of appeals have been faced with the issues pre-
sented by computer-generated child pornography. In United States v.

material created without the use of an actual minor cannot be prohibited as a mat-

ter of federal constitutional law and not merely due to statutory interpretation).
110

" See ALA. CoDE § 13A-12-190(12) (1994) (defining child pornography as any
“visual reproduction of a live act, performance or event”); ALASKA STAT. §
11.61.127(a) (Michie 1996) (prohibiting the possession of material that “involved
the use of a child under eighteen”); CONN. GEN. STAT. ANN. § 58a-193(13) (West
1994) (defining child pornography as “any material involving the live performance”
of a child); FLA. STAT. ANN. § 827.071(4) (West 1994) (prohibiting the possession of
material that “includes any sexual conduct by a child”); Iowa CODE ANN. § 728.12(2)
(West 1998) (prohibiting visual depictions of a “live performance of a minor engag-
ing in a prohibited sexual act™); KAN. STAT. ANN. § 21-3516(2) (1995) (prohibiting
visual material in which a “real child” is shown); Ky. Rev. STAT. ANN. § 581.885(1)
(Banks-Baldwin Supp. 1996) (prohibiting visual depictions of “an actual sexual per-
formance by a minor person”); Mo. ANN. STAT. § 573.010(1) (West 1995)
(excluding from the definition of child pornography “material which is not the vis-
ual reproduction of a live event”); NEs. Rev. STAT. § 28-1468.02(6) (1995) (defining
visual depiction as a representation of a “live performance”); N.M. STAT. ANN. § 30-
6A-3(C) (Michie 1994) (outlawing the creation of a visual image that depicts a child
participant); OHio REv. COoDE ANN. § 2907.322(5) (Anderson 1996) (banning the
possession of “any material that shows a minor participating or engaging in sexual
activity”); OKLA. STAT. ANN. tit. 21, § 1021.2 (West Supp. 1998) (prohibiting
“material involving the participation of any minor”); VA. CopE ANN. § 18.2-
874.1(B)(8) (Michie 1996) (prohibiting sexually explicit computer-generated ma-
terial “which utilizes or has as a subject” a minor).

1 See Osborne v. Ohio, 495 U.S. 108, 109 (1990).

"* See New York v. Ferber, 458 U.S. 747, 764 (1982) (“[T)he conduct to be pro-
hibited must be adequately defined by the applicable state law, as written or
authoritatively construed.”).
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Nolan,”* the defendant was convicted for the knowing receipt of
child pornography in violation of 18 U.S.G. § 2252(a)(2)."* On ap-
peal, the defendant argued that the prosecution failed to prove that
the photographs were taken of an actual child." Specifically, Nolan
argued that the prosecution, in order to convict him, had to prove
that the photographs were taken of actual children and not wax fig-
ures, mannequins, or composite representations that were faked or
doctored or even created by computer generation."” Although the
United States Court of Appeals for the First Circuit refused to place
such a burden on the prosecution, the court gave some credence to
the defendant’s claims."® In so doing, the court stated that in order
for the defendant to be convicted under § 2252 the jury had to be
convinced that the images in question were made using actual chil-
dren."

This case explains that the government may only prohibit child
pornography that is created with the use of an actual child.” Nolan
furthers the proposition that Congress can only constitutionally pro-
hibit nonobscene child pornography in order to protect children.

" 818 F.2d 1015 (1st Cir. 1987).

"% See Nolan, 818 F.2d at 1016. Nolan was convicted for receiving child pornog-
raphy that was sent from a source located in a foreign country. See id. Although 18
U.S.C. § 2252 did not explicitly prohibit child pornography produced in foreign-
countries, the United States Court of Appeals for the First Circuit held that Con-
gress did not intend to only “protect United States children from the negative ef-
fects this activity has on them.” Id. at 1016 n.1.

' See id. at 1016.

" See id.

" See id. at 1018-19. The court refused to hold the prosecution to the duty of
“rul[ing] out every conceivable way the pictures could have been made other than
by ordinary photography.” Id. at 1020. The court further explained that the jury,
by merely viewing and analyzing the images without the use of expert testimony,
could infer that the “subjects depicted actually existed” and “were of actual, living:
children who were, therefore, ‘used’ in the production of these pictures.” Id. at
1018.
" See id. at 1018, 1020. Even though the prosecution was not required to bring
in an expert to prove that the visual depictions were of actual children, the Nolan
court stated:

Whether it would be practicable to manufacture pornography [by
computer generation] is, therefore, purely speculative, and we do not
think the government was required to negative in advance what is
merely unsupported speculation. Appellant, of course, was free to
have presented evidence of his own suggesting that the pictures used
other than real subjects. He could have called an expert to testify as to
how photographs like these could have been made without using real
children.
Id. at 1020.
"% See Nolan, 818 F.2d at 1020.
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Although the Nolan court held that the government did not have the
burden of proving that the material depicted an actual child, it im-
plied that computer generation, without the use of a child, was an
available defense."

This defense was also recognized in United States v. Kimbrough.'™
The defendant offered evidence that the images in question could
have been created by photograph-altering computer software.'”” In
response, the United States Court of Appeals for the Fifth Circuit
stated, “Had the jury believed Kimbrough’s defense—that the depic-
tions had been altered and were not of actual children—they could
have easily found so applying the instructions as given.”* The only
inference to draw from this statement is that child pornography cre-
ated solely by computer generation cannot be the basis for criminal
punishment under any child pornography statute.

By placing the burden of proof upon the defendant to prove
that the child pornography in question was made without the use of
an actual child, one of Congress’s reasons for prohibiting computer-
generated child pornography is rendered meaningless. In his report
to Congress, Senator Hatch argued that the failure to prohibit com-
puter-generated child pornography would pose undue burdens on
the government’s ability to prosecute offenders because it would be
required to prove that images of child pornography were produced
with the use of actual children.” Based on the rapid advancement
of computer technology, within a few years the computer-generated

™ See id.

7 69 F.3d 728 (5th Cir. 1995). In Kimbrough, the defendant was convicted for
receiving several depictions of child pornography by means of his computer, a viola-
tion of 18 U.S.C. § 2252A. See id. at 726-27. After being sentenced to 72 months in
prison, the defendant argued that the jury instructions given by the wrial court con-
stituted reversible error. See id. at 727, 788. Specifically, “Kimbrough argue[d] that
the Court should have instructed the jury that ‘it must find Defendant knew the
producing of the depiction involved the actual use of a minor engaging in sexually
exx;licit conduct.”” Id. at 738,

™ See S. Rep. No. 104-858, at 17 (1996). Kimbrough had hoped that the court
would require the prosecution to prove that the images were made using actual
children. Seeid.

™ Kimbrough, 69 F.8d at 788,

' SeeS. Rep No. 104-858, at 16-17 (1996). The report stated: "If the govern-
ment must continue to prove beyond a reasonable doubt that mailed photo-
graphs. .. and computer images . .. are indeed actual depictions of an actual mi-
nor engaging in the sex portrayed then there could be a built-in reasonable doubt
argument in every child exploitation/pormography prosecution.” Id. (footnote
omitted).
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images will be almost indistinguishable from photographs of live, ac-
tual persons.’

Under the reasoning in Nolan and Kimbrough, however, it is the
defendant’s burden to prove that the child pornography was pro-
duced without using an actual child.”” The prosecution bears no
burden of proving that an actual child was exploited. If the technol-
ogy is capable of producing images that appear life like to an average
juror, the defendant, not the government, will be forced to bring in
an expert to try and prove how the material was actually made.™
Therefore, it is the defendant, and not the prosecution, who will face
the difficulty in proving that the image was computer-generated
rather than photography of an actual child.”” As a result, the con-
gressional purpose of protecting children has become intertwined
with the public’s desire to censor nonobscene child pornography.
This censorship does not alone give rise to a compelling government
interest justifying an intrusion on First Amendment rights.'”

126

See Weigner & Schlax, supra note 10, at 274.

¥ See United States v. Kimbrough, 69 F.8d 723, 783 (5th Cir. 1995); United
States v. Nolan, 818 F.2d 1015, 1020 (1st Cir. 1987).

1% See Nolan, 818 F.2d at 1017-18. In Nolan, the court explained that ordinary
people were sufficiently capable of distinguishing photographs of actual people
from “other forms of visual reproductions.” Id. As aresult, the court held that the
prosecution did not have to produce expert testimony in order to prove that the
visual images in question depicted an actual child. See id. at 1018-19. The fact-
finder is permitted to determine, just by viewing the material, whether they were
produced by photograph or by computer-generation. Sez id. at 1017-18.

" See id. at 1020.

' Even as technology advances, allowing images to be created that are virtually
indistinguishable from actual photographs, courts would most likely require the de-
fendant to bear the burden of showing that the material in issue was created with-
out the use of an actual child or his photographed image. Cf id. at 1017-18. Be-
cause the restriction is content-based, the government, in order to survive strict
scrutiny, must show that the means chosen in the statute are the least restrictive
means available. See supra notes 80-81 and accompanying text.

Creating a rebuttable presumption that images depict actual persons provides a
less restrictive alternative to a blanket prohibition of computer generated images.
For instance, Congress could require defendants to provide sufficient evidence that
images were computer-generated and absent such a showing the jury could infer
that the child pornography was created using an actual, identifiable minor. A few
states have already taken this approach by promuigating statutes that permit the
trier of fact to infer that a person in the visual image is a minor if the material rep-
resents or depicts the participant as a minor. Se, e.g., OHIO REv. CODE ANN. §
2907.822(B)(3) (Anderson 1996); S.C. CODE ANN. § 16-15-405(B) (Law. Co-op.
Supp. 1997); TENN. CODE ANN. § 39-17-1008(b) (1997). This permissive inference,
justified by the Supreme Court in County Court of Ulster County v. Allen, 442 U.S. 140,
157 (1979), would adequately address the government’s concerns without infring-
ing on First Amendment rights. See Allen, 442 U.S. at 157 (holding that permissive
inferences do not abdicate the defendant’s right to have every element of the of-
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CONGRESS'S JUSTIFICATIONS FOR THE NEW AMENDMENT

In order to determine the constitutional validity of the Hatch
Amendment, the Court would have to consider whether any of Con-
gress’s purposes and motives underlying the legislation constitute a
compelling government interest.'” Preventing the harms caused by
a child’s participation in the production of child pornography is only
one of the declared purposes behind the federal child pornography
statutes.'” As previously discussed, Congress’s new definition of
child pornography is not directed at protecting children from being
used to create child pornography.'®

Congress, however, has sought to prohibit computer-generated
child pornography because the government believes (1) it might
provide sexual stimulation for pedophiles and (2) is indirectly dan-
gerous to children and harmful to the moral fabric of our society.'
Although this rationale may be socially acceptable, this reasoning di-
rectly conflicts with the underlying values of the First Amendment.
Under the First Amendment, Congress has no authority to ban visual
images simply because they are repugnant to a majority of society or
because they may have an adverse effect on the minds of viewers.'*

fense proven by the prosecution unless there is no rational way the jury could
“make the connection permitted by the inference”).

! See Elena Kagan, Private Speech, Public Purpose: The Role of Governmental Motive
in First Amendment Doctrine, 68 U. CHI1. L. Rev. 413, 414 (1996) (arguing that the
Court’s First Amendment principles are intended to uncover improper legislative
motives and purposes behind legislation).

¥ See S. Rep. No. 104-858, at 2 (1996) (stating that the existence of computer-
generated child pornography “creates the potential for many types of harm in the
community and presents a clear and present danger to all children”).

' See supra notes 80-8% and accompanying text.

™ See S. Rep. No. 104-358, at 17 (1996). In his report to Congress, Senator
Hatch explained:

As discussed above, a major part of the threat to children posed by
child pornography is its effect on the viewers of such material, includ-
ing child molesters and pedophiles who use such material to stimulate
or whet their own sexual appetites. To such sexual predators, the ef-
fect is the same whether the child pornography consists of photo-
graphic depictions of actual children or visual depictions produced
wholly or in part by computer. To such a viewer of child porno-
graphic images the difference is “irrelevant because they are perceived
as minors by the psyche.” '
Id.

" See Texas v. Johnson, 491 U.S. 897, 414 (1989) (“If there is a bedrock princi-
ple underlying the First Amendment, it is that the government may not prohibit the
expression of an idea simply because society finds the idea itself offensive or disa-
greeable.”); Police Dept. of Chicago v. Mosley, 408 U.S. 92, 95 (1972) (“But, above
all else, the First Amendment means that government has no power to restrict ex-
pression because of its message, its ideas, its subject matter, or its content.”); see also
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. As the United States Court of Appeals for the Ninth Circuit has
pointed out, “Speech shielded by the [First] [A]mendment’s protec-
tive wing must remain inviolate regardless of its inherent worth. The
distaste we may feel as individuals toward the content or message of
protected expression cannot, of course, detain us from discharging
our duty as guardians of the Constitution.”® Indeed, just because
child pornography may be socially abhorrent, the First Amendment
still guarantees free expression, unless some countervailing govern-
mental interest outweighs this fundamental right.””

In addition, even if computer-generated child gomography may
have socially adverse effects on its viewers’ minds,” under the First
Amendment this is an area that Congress is not entitled to regu-
late.”” This reasoning is the centerpiece of the Court’s holding in
Stanley.'* 1In Stanley, Georgia argued that it could pass regulations
that protected its citizens’ minds from the adverse effects of viewing
obscene materials.” Rejecting this contention, Justice Marshall ex-
plained that the First Amendment guaranteed to citizens the fun-
damental “right to receive information and ideas, regardless of their

Martin H. Redish, First Amendment Theory and the Demise of the Commercial Speech Dis-
tinction: The Case of the Smoking Controversy, 24 N. Ky. L. Rev. 558, 562 (1997)
(“However, it amounts to a nonsequitur to reason that because particular speech
causes serious harm, the speech is to be judged by a less protective standard.”);
Kathleen M. Sullivan, Cheap Spirits, Cigarettes and Free Speech: The Implications of 44
Liquormart, 1996 Sur. CT. REv. 128, 127 (“Regulations aimed at viewpoints, subject
matters, or the communicative impact of speech on its audience get strict scrutiny,
even if the ideas aimed at are not very good or valuable ideas. . ..").

¥ United States v. United States Dist. Court for the Central Dist. of Cal., 858
F.2d 534, 541 (9th Cir. 1988).

¥ See Cohen v. California, 408 U.S. 15, 21 (1971) (“The ability of government,
consonant with the Constitution, to shut off discourse solely to protect others from
hearing it is, in other words, dependent upon a showing that substantial privacy in-
terests are being invaded in an essendally intolerable manner.”).

' Ser Clinton, supra note 7, at 182 (claiming that pedophiles use child pornog-
raphy to sexually stimulate themselves while masturbating); Tim Tate, The Child
Pornography Industry: International Trade in Child Sexual Abuse, in PORNOGRAPHY:
WOMEN, VIOLENCE AND CIvIL LIBERTIES 211 (Catherine Itzin ed., 1992) (explaining
that pedophiles use child pornography to validate their feelings, to normalize their
sexual cravings, and to lower their inhibitions so that they can go out and abuse
children). But seeJohn C. Scheller, Note, PC Peep Show: Computers, Privacy, and Child
Pornography, 27J. MARSHALL L. REv. 989, 996 n.47 (1994) (expressing the alternative
view that using child pornography helps pedophiles and is a “healthy expression of
repressed feeling and fantasy and helps people to become more comfortdble with
their sexuality”).

¥ See Kent & Truesdell, supra note 85, at 386 n.121 (arguing that the govern-
ment cannot prohibit pornography in order to train people to hold socially accept-
able views).

""" See Stanley v. Georgia, 394 U.S. 557, 563-65 (1969).

" See id. at 565.
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social worth” and “to satisfy [their] intellectual and emotional needs
in the privacy of [their] own home[s].”*

The Supreme Court adhered to this reasoning again in Osborne
when it permitted the states to proscribe the possession of child
pommography as long as the purpose of the restriction was not to
regulate people’s minds."” Prohibiting computer-generated child
pornography in order to control people’s sexual feelings and
thoughts would contravene the purposes and philosophy behind the
First Amendment.” Even if viewers use child pornography for sex-
ual stimulation, this activity alone does not establish a compelling
government interest in prohibiting the material. In United States v.
Wiegand,' the Ninth Circuit stated: “The crime punished by the
statutes against the sexual exploitation of children, however, does

' not consist in the cravings of the person posing the child or in the
cravings of his audience. Private fantasies are not within the statute’s
ambit.”* Therefore, Congress cannot defend its unconstitutional
broadening of the coverage of the federal child pornography statute
based on its attempts to control the “sexual appetites” of pedophiles
and other viewers.'

Furthermore, Congress cannot ban the possession of computer-
generated child pornography simply because the material may cause
the viewer to act out his fantasies and molest or abuse a child.'® The
causal link between the proposition that those who view child por-
nography will ultimately abuse a child is too attenuated." In Stanley,
the Court rejected the state’s argument that the viewing of obscene
imaglgs had a tendency to cause its viewers to commit unlawful sexual
acts.

" 1d. at 564, 565; see also GORDON HAWKINS & FRANKLIN E. ZIMRING, PORNOGRAPHY
IN A FREE SOCIETY 178 (1988) (emphasizing that pedophiles may not be the only
members of society who use child pornography to become sexually aroused).

** Ser Osborne v. Ohio, 495 U.S. 108, 109 (1990).

" See Stanley, 394 U.S. at 565 (“Our whole constitutional heritage rebels at the
thought of giving government the power to control men’s minds.”).

“5 812 F.2d 1289 (9th Cir. 1987).

“* Weigand, 812 F.2d at 1245.

" SeeS. Rep. No. 104-858, at 17 (1996).

e Cf Whitney v. California, 274 U.S. 857, 376 (1927) (Brandeis, J., concurring)
(“Fear of serious injury cannot alone justify suppression of free speech”).

we See Brandenburg v. Ohio, 895 U.S. 444, 447 (1969). Under the Court’s “clear
and present danger” test, speech cannot be prohibited or punished because of its
dangerous propensity unless the potential harm is intended, imminent, and likely
to occur. See id.

% See Stanley v. Georgia, 894 U.S8. 557, 566-67 (1969) (*[T]he State may no
more prohibit mere possession of obscene matter on the ground that it may lead to
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The United States Court of Appeals for the Seventh Circuit re-
jected a similar argument in American Booksellers Ass’n v. Hudnut.”” In
Hudnut, the Seventh Circuit struck down an ordinance that prohib-
ited the trafficking of nonobscene materials that depicted the
graphic, sexually explicit subordination of women.”™ The city de-
fended the statute, claiming that it was necessary to eliminate the
male tendency “to view women as sexual objects;” the city alleged
that this created unacceptable attitudes, discrimination, and violence
towards women.'™ Even after accepting this premise, the Seventh
Circuit declared the law to be aimed at “thought control” and, there-
fore, inconsistent with the First Amendment.”™ Even if the exposure
to computer-generated child pornography leads viewers to act out
against children, the government should punish the harmful con-
duct and not the ideas or expressive materials that lead up to the
behavior.'®

Somewhat more persuasively, Congress has explained that the
purpose behind its ban on computer-generated child pornography is
to prevent pedophiles from using child pomography to seduce chll-
dren into performing sexual acts or posing for child pornography.”

antisocial conduct than it may prohibit possession of chemistry books on the
ground that they may lead to the manufacture of homemade spirits.”).

"' 771 F.2d 328 (7th Cir. 1985).

" See Hudnut, 771 F.2d at 324, 382. The statute defined trafficking as the
“production, sale, exhibition or distribution of pornography” and defined pornog-
raphy as sexually explicit material, encompassing much more material than the
Miller standard of obscenity. Id. Furthermore, victims of physical assaults precipi-
tated by the attacker having previously viewed pornography had a cause of action
against the seller, exhibitor, or distributor of the material. See id. at 325.

"™ See id. at 825.

™ Seeid. at 828, 829, 882.

* See Stanley, 894 U.S. at 566-67 (“[IIn the context of private consumption of
ideas and information we should adhere to the view that ‘(a]lmong free men, the
deterrents ordinarily to be applied to prevent crime are education and punishment
for violations of the law ....””) (quoting Whitmey v. California, 274 U.S. 857, 378
(1927) (Brandeis, J., concurring)).

See S. REP. No. 104-858, at 138-14 (1996). Relying on testimony given by a few
child pornography experts, Senator Hatch reasoned:
A child who may be reluctant to engage in sexual activity with an
adult, or to pose for sexually explicit photos, can sometimes be per-
suaded to do so by viewing depictions of other children participating
in such activity. Child molesters and pedophiles use child pornogra-
phy to convince potential victims that the depicted sexual activity is a
normal practice; that other children regularly participate in sexual ac-
tivities with adults or peers.
Id.; see also Clinton, supra note 7, at 182-38 (describing the process by which pedo-
philes use child pornography to entice children into performing sexual acts); Liz
Kelly, Pornography and Child Sexual Abuse, in PORNOGRAPHY: WOMEN, VIOLENCE AND
CrviL LiBerTiES 119 (Catherine Itzin ed., 1992) (explaining that pedophiles use
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Senator Hatch further explained that, because computer technology
will soon be able to generate visual images that are indistinguishable
from photographs of live events, computer-generated child pornog-
raphy will be just as effective at luring children as real photographic
images.’”

In dicta, the Osborne Court intimated that prohibiting the pos-
session of child pornography benefited society because evidence
suggested that pedophiles use child pornography to entice children
into performing harmful sexual acts.” The Osborne court accepted
this proposition based on the Attorney General’s Final Report on
Pornography, which merely stated that “[c]hild pornography is often
used as part of a method of seducing child victims.”™ This report
did not contain any empirical evidence to support such a finding,
but rather, was based on general assertions regarding the behavioral
patterns of pedophiles.”

Of course, it may be true that many pedophiles possess some
form of child pornographic material and may even use such material
to seduce their victims.™ It does not follow, however, that all posses-
sors of sexually explicit depictions of children are pedophiles who
use the material to seduce children into performing sexual acts.'”
Although Congress may have good intentions—protecting children
from being subjected to molestation and other forms of sexual
abuse—this objective should not be furthered at the expense of in-
fringing on others’ First Amendment rights. Computer-generated
child pornography is speech and expression in its purest form;
therefore, the government’s interest in prohibiting that expression
must be compelling and the means chosen must be the least restric-
tive.'” Even though protecting children from sexual abuse is a com-

child pornography to sexually arouse their child victims and to persuade them that
thez will enjoy participating in the requested sexual activities).

" SeeS. ReP. No. 104-858, at 16 (1996).

' Sec Osborne v. Ohio, 495 U.S. 108, 111 (1990).

¥ See ATTORNEY GEN. COMM. ON PorNoGRAPHY, U.S. DEP'T OF Justice, FINAL
REePORT 649 (1986).

" See id.

! See Adam W. Smith, Casenote, Taking Ferber a Step Further: Stanley Loses in the
Battle Against Child Pornography, 14 OHio N.U. L. Rev. 157, 166 n.74 (1987) (citing
GOLDSTEIN, supra note 2, at 135-88).

' But see Josephine R. Potuto, Stanley + Ferber = The Constitutional Crime of At-
Home Child Pornography Possession, 76 Ky. LJ. 15, 55 (1988) (arguing that very few
possessors of child pornography have it merely to possess and view).

' Pure speech, as opposed to symbolic speech, is fully protected by the First
Amendment. See Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 557-58
(1975) (holding that even the exhibition of a play that “mixes speech with live ac-
tion or conduct” does not justify the use of a less stringent standard of review).
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pelling governmental interest, prohibiting the creation and posses-
sion of computer-generated child pornography is not the least re-
strictive means of achieving that objective.

To satisfy such a burden, Congress, at a minimum, must provide
some substantial, empirical evidence to demonstrate that the prohib-
ited material’s only purpose is to seduce children into participating
in sexual activity."” In addition, the possession of purely communi-
cative, nonobscene material is granted full First Amendment protec-
tion even though it could be used unlawfully or to achieve illegal
ends.” Although mere possession of materials may be proscribed in
limited instances, the government must demonstrate in those cases
that the material has no other purpose.” These computer-
generated images are produced without harming, abusing, or sexu-
ally exploiting children in any way. The material’s potential for ille-
gal use alone should not remove it from the protective shield of the
First Amendment."”

Moreover, the government has other less restrictive ways of pro-
tecting children without prohibiting the possession and creation of
computergenerated sexual material. Coercing a child to perform
sexual acts or to pose in sexually explicit ways is prohibited in every
state and by federal law." In addition, most states have criminalized
the distribution of sexually explicit materials to minors.'” Also, if the

Government suppression of symbolic speech, which the Court has defined as non-
verbal conduct that contains some expressive elements, is subject to an intermediate
level of First Amendment scrutiny. See Texas v. Johnson, 491 U.S. 897, 406-07
(1989) (flag burning); United States v. O’Brien, 391 U.S. 867, 876-77 (1968) (draft
card burning). Expression such as writing, drawing, or creating visual images via
computer are types of pure speech that may only be restricted if the regulation sur-
vives strict scrutiny. See Johnson, 491 U.S. at 406.

' There is no evidence to show that pedophiles only or mainly use child por-
nography to seduce children. Many pedophiles use other materials to entice their
victims such as adult pornography, money, candy, and other types of gifts. See Po-
tuto, supra note 162, at 28; see also S. REP. NoO. 95-438, at 9 (1977), reprinted in 1978
U.S.C.C.AN. 46 (“An offer of money, food, or shelter, or even a few friendly words
or a show of concern can lead [children], unquestioning, into the hands of exploit-
ers for purposes of pornography or prostitution.”).

® See Quigley, supra note 28, at 863-64 (stating that the government does not
have the power to prohibit the possession of every material that might be used for
anlglegal purpose, especially where the material consists of purely speech).

See id.

" See United States v. Villard, 700 F. Supp. 808, 812 (D.NJ. 1988) (“When a pic-
ture does not constitute child pornography, . . . it does not become child pornogra-
phy because it is placed in the hands of a pedophile, or in a forum where pedo-
philes might enjoy it.”).

' See 18 U.S.C. § 2251 (West Supp. III 1986).

" See Ginsberg v. New York, 890 U.S. 629, 639 (1968) (holding that the First
Amendment does not prohibit the government from outlawing the distribution of
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computer-generated images are sufficiently graphic, state and federal
obscenity laws will prohibit the images altogether. These alternative
means are equally effective at protecting children from sexual abuse
without infringing the First Amendment right to possess sexually ex-
plicit images of children that are created without harming an actual
child."” In order to protect children and the Constitution, Congress
should be more concerned with punishing those who actually sexu-
ally abuse children rather than those who merely possess computer-
generated child pornography.”

The Hatch Amendment goes beyond its stated purpose because
it hinders art as well as pedophiles. Many serious artistic, scientific,
and educational materials involve and contain sexually explicit de-
pictions of children.” The child pornography statute proscribes
nonobscene and obscene images; thus, serious works may fall within
the prohibitions of child pornography if they are deemed to be
“sexually explicit,” a very amorphous term."

In Ferber, the Court stated that, if the portrayal of a child in a
sexually explicit manner was necessary for a serious artistic, scientific,
or educational work, a person over the statutory age or some other
simulation could be utilized to achieve that effect.”* The use of an

sexually explicit materials to minors). Some states have specifically criminalized the
dissemination, by computer, of information about or to a minor that is intended to
solicit sexual conduct with a minor or solicit visual depictions of such sexual con-
duct. Se, e.g., FLA. STAT. ANN. § 847.0185(2) (d) (West 1994). In addition, Con-
gress has passed the Communications Decency Act, which prohibits a person from
knowingly using the Internet to provide a child with sexually explicit material. See
47 U.S.CA. § 228(d) (West Supp. 1998). Although the Court suuck this Act down
as unconstitutional in Rene v. ACLU, 117 S. Ct. 2329, 2850 (1997), the decision
rested on the vagueness of the term “indecent material” and the burdensome effect
it would have on adults’ rights to access these protected materials. Sec Reno, 117 S.
Ct at 2846, 2350. The decision clearly does not prevent Congress from prohibiting
the distribution of sexually explicit materials to minors through the Internet.

" See Potuto, supra note 162, at 27 (“A focus on potentially causative harmful
impact is simply insufficient justification to override the Stanley first amendment
concerns.”).

"' See Quigley, supranote 28, at 865.

' See Child Pornography Prevention Act of 1995: Hearings on S. 1237 Before the Senate
Comm. on the Judiciary, 104th Cong. 46, 47-48 (1996) (statement of Judith F. Krug,
Director of the American Library Association’s Office for Intellectual Freedom
(ALA-OIF)) (stating that many critically acclaimed movies such as Romeo and Juliet
and The Last Picture Show and many famous visual works from artists such as Picasso
and Leonardo would be illegal under the new changes to the child pornography
statute).

* See, e.g., United States v. Knox, 82 F.8d 788, 745 (8d Cir. 1994) (holding that
the term “sexually explicit” means lewd or lascivious and does not require the child
in the material to be fully or even partially nude).

" SeeNew York v. Ferber, 458 U.S. 747, 762-63 (1982).
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adult model, even one who appears to be a minor, has been recog-
nized as a legal alternative to the use of a child for the production of
sexually explicit material."”™ In X-Citement Video, the Court concluded
that the subject’s age was an essential element of the offense.™
Therefore, if the subject of the visual depiction is determined to be
over the age of majority, the nonobscene material retains full First
Amendment protection.””

The new changes to the federal child pornography statute have
now made this alternative unavailable. Child pornography is now de-
fined as a visual depiction that is, or appears to be, of a minor."”” A
strict reading of this statute would even prohibit the use of an adult
to portray realistically a minor in sexually explicit material.” Con-
gress attempted to create an exception for such material in 18 U.S.C.
§ 2252A by specifically exempting from coverage visual images that
are created by using an actual adult to portray a minor.'" This provi-
sion, however, prohibits the creator of such images from presenting
the material in any manner that conveys the impression that it con-
tains a depiction of a minor engaging in sexually explicit conduct.'™

This exception effectively swallows up the availability of the ex-
emption. An artist can use an adult to portray a child engaging in

" See id.
18 See United States v. X-Citement Video, Inc., 518 U.S. 64, 72-73 (1994).
"7 Seeid. at 72.
" See 18 U.S.C.A. § 2256(8) (B) (West Supp. 1998).
™ For instance, the movie Lolita, based on a famous book, opened in Europe in
1997, but was not released in any American theaters presumably because the story is
about a man who is sexually obsessed with an underage girl. SezJoan E. Bertin, Por-
nography Law Goes Too Far, L.A. TiMEs, Oct. 17, 1997, at B9. Although this film has
been artistically acclaimed, many believe that the film has not been exhibited in
America due to fears of prosecution under the new federal child pornography stat-
ute, even though an adult plays the minor child in the film. Se id. (voicing the be-
lief that the mere viewing of child pornography does not cause the sexual abuse and
exPloitztion of children).
* See18 U.S.CA. § 2252A (West 1998). The statute states:
(c) It shall be an affirmative defense to a charge of violating para-
graphs (1), (2), (8), or (4) of subsection (a) that—
(1) the alleged child pornography was produced using an ac-
tual person or persons engaging in sexually explicit conduct;
(2) each such person was an adult at the time the material was
produced; and
(8) the defendant did not advertise, promote, present, de-
scribe, or distribute the material in such a manner as to convey
the impression that it is or contains a visual depiction of a mi-
nor engaging in sexually explicit conduct.
Id.lal il
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sexually explicit conduct, but the material cannot be presented in a
realistic way so that the viewer would think that a child is being de-
picted.'"” The effect of these changes will inevitably cause artists and
other image creators to censor themselves and avoid using previously
acclt:?table methods of depicting minors in sexually explicit materi-
als.

CONCLUSION

By prohibiting computer-generated images that appear to be of
a child, Congress is attempting to do more than just protect the
children victimized by participation in the child pornography indus-
try. Through such a prohibition, Congress has sought to protect so-
ciety from the evils believed to be inherent in the possession and fu-
ture use of these computergenerated sexually explicit materials.
Congress’s sole and primary purpose in passing statutes banning
child pornography is, and should be, to prevent children from suf-
fering the harms linked to their particigation in child pornogra-
phy—not to protect society as a whole.”™ Although this desire to

! Pursuant to the Court’s holding in X-Citement Video, it is unlikely that this por-
tion of the Hatch Amendment would withstand constitutional scrutiny. Cf X-
Citement Video, 518 U.S. at 72. In X-Citement Video, the Court explicitly stated that
“sexually explicit conduct involving persons over the age of 17 are protected by the
First Amendment.” Id. The clear implication to draw from the Court’s holding is
that sexually explicit materials produced using adult participants is constitutionally
protected regardless of whether they were intended to give the impression that a
child was being depicted.

' See Child Pornography Prevention Act of 1995: Hearings on S. 1237 Before the Senate
Comm. on the Judiciary, 104th Cong. 46, 50 (1996) (statement of Judith F. Krug, Di-
rector of ALA-OIF) (arguing that the new changes would effectively cause libraries
to suppress certain works that depict children, even if adults are used to portray
them). For example, in June 1997, an Oklahoma state judge deemed the Oscar-
winning film Zin-Drum, which eludes to a sexual encounter between two minors,
illegal under the new child pornography laws and ordered police to remove copies
of the film from local video stores. SeeJoe Holleman, Webster Series Picks up Contro-
versial ‘Tin-Drum’: Oscar-Winner in ‘79 Faced Recent Pornography Protest, ST. Louls PosT-
DisPATCH, Oct. 16, 1997, at 3G. Pursuant to a lawsuit filed by the ACLU, a federal
judge issued an injunction mandating the police to return the seized copies of the
film. See Judge Rules Oklahoma Video Seizure Unconstitutional, ACLU NEws WIRE (Dec.
29, 1997) <hup://www.aclu.org/news/w122997a.html>. Although the judge did
not rule on the constitutionality of the new child pornography statute, the court
held that the police’s ex parte seizure violated the First Amendment. See id.

'™ Federal courts have consistently held that the purpose of the child pornogra-
phy statutes is to protect children from victimization and not to protect society as a
whole. For instance, in both United States v. Ketcham, 80 F.8d 789, 793 (3d Cir.
1996) and United States v. Kirkland, No. 96-9152, 1997 WL 76211, at *3 (6th Cir. Feb.
20, 1997), the United States Court of Appeals for the Third and Sixth Circuits con-
sidered the United States Sentencing Guidelines and how they should be applied to
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protect society is no doubt genuine, the resulting censorship is im-
permissible.

What this Note attempts to demonstrate with respect to com-
puter-generated child pornography is the likelihood that, under the
new changes to the federal child pornography statutes, mere creators
and possessors of inherently harmless, expressive material will be
subject to criminal punishment. Moreover, the lasting effect of such
a prohibition will deter artists and other image creators from pro-
ducing serious works that portray minors in sexually explicit ways.
This type of governmental suppression, and correlative self censor-
ship, is precisely what the First Amendment should prevent. There-
fore, unless there is some strong, empirical proof that the existence
of computer-generated child pornography is directly injurious to the
overall well being of our youth, there is no satisfactory justification
for such a clear infringement of our constitutional guarantees.

Vincent Lodato

convictions under the federal child pornography statutes. See Kirkland, 1997 WL
76211, at *8; Ketcham, 80 F.8d at 793. The defendants in these cases unsuccessfully
argued that society was the primary intended victim to be protected by 18 US.C. §
2252. See Kirkland, 1997 WL 76211, at *3; Ketcham, 80 F.3d at 792, 793. In rejecting
the argument, both courts determined that for sentencing purposes, the primary
objective behind 18 U.S.C. § 2252 was not to protect society but “to protect children
from the exploitation by producers of child pornography.” Ketcham, 80 F.8d at 793;
see also Kirkland, 1997 WL 76211, at *3. In addition, these courts implied that if the
articles of child pornography were images of the same child victim, grouping of-
fenses for sentencing would then have been appropriate. Sez Kirkland, 1997 WL
76211, at *2; Ketcham, 80 F.3d at 792.



