INTRODUCTION

A New Nation
Honorable John J. Gibbons*

William Paterson was appointed to the Supreme Court at the
beginning of George Washington’s second term as President in
1793. Measured from 1776, the Nation was then seventeen years
old. The Government created under the Constitution of 1787,
however, was only four years old. The new Government had suc-
ceeded the loose arrangement under the Articles of Confedera-
tion, which from 1781 to 1789 had provided not a national
government, but a sort of treaty among petty territorial states.
Indeed, the central feature of the Articles of Confederation was
found in article II, which provided that “[e]ach state retains its
sovereignty, freedom and independence, and every Power, Juris-
diction and right, which is not by this confederation expressly
delegated to the United States, in Congress assembled.””!

The 1787 Constitution, while preserving the roles of these
sovereign states, for the first time recognized that there was na-
tional sovereignty as well as state sovereignty. In the late eight-
eenth century, the conception of dual sovereignty— two political
organizations occupying the same geographic territory—was rad-
ical and untested. It remained to be seen whether the experi-
ment of relegating some aspects of the human situation to
regulation by a national political organization, while other as-
pects were to be regulated by local political organizations, could
succeed. Hobbes, the leading political scientist of the seven-
teenth century, had opined that only one sovereign could occupy
a given territory.? This was the accepted wisdom in the eight-
eenth century.?

Washington’s first term as President of this new political or-
ganization involving dual sovereignty was relatively uneventful.
The principal accomplishments of that administration were put-
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1 U.S. ArTICLES OF CONFEDERATION of 1781, art. II.
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ting in place the new National Government’s fiscal arrange-
ments* and creating a national judiciary for the first time.?
Although the Judiciary Act of 1789 erected a national judiciary,®
the Supreme Court did not have any business of significance for
several years. Indeed, it was not until the last month of Washing-
ton’s first term that the Court handed down its first important
case. The case was Chisholm v. Georgia,” decided in February of
1793. The reaction to that case was so adverse that it was over-
ruled by the eleventh amendment.?

Paterson was appointed shortly after that momentous case
was decided. Thus, it can fairly be said that he came to the Court
before it had established what role it would play in the new Na-
tional Government. The Court had not yet firmly established
that it would treat the Constitution as a form of higher law and
thus exercise the power of judicial review over Federal or state
legislation. The supremacy clause said rather plainly that “[t]his
constitution . . . shall be the supreme law of the Land; and the
judges in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary notwithstand-
ing.”? It was far from clear in 1793 that the Supreme Court
would read the supremacy clause literally so as to place the con-
stitutional law announced by it beyond the reach of popularly
elected branches of government at the local or national level.
Therefore, Paterson, although not a member of the first Court,
truly came to it at the beginning of the Court’s emergence as a
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significant national institution. For the judicial branch especially,
he was a Founding Father.



