
DIGESTS OF OPINIONS*
BY

JUSTICE WORRALL F. MOUNTAIN

ADMINISTRATIVE LAW-ENVIRONMENTAL CONTROL-Young v.
Board of Health of the Borough of Somerville, 61 N.J. 76, 293
A.2d 164 (1972).

Residents of certain Somerset County communities sought an ad-
judication invalidating resolutions to fluoridate their drinking water
supply. Between May and September of 1970, the respective Boards
of Health of Raritan, Somerville, Branchburg, and Bridgewater re-
quested their supplier of drinking water, Somerville Water Company,
to supply water containing one part fluoride to each one million parts
of water to the communities. 61 N.J. at 77, 293 A.2d at 164. Upon
learning of these requests, the plaintiffs, all residents and taxpayers of
the various communities, sought to enjoin the four boards from im-
plementing the fluoridation program. On the return day of the order
to show cause why a preliminary injunction should not issue, the
plaintiffs moved for summary judgment. The court denied the motion
and by stipulation of counsel, the court's decision was given the effect
of a summary judgment for the defendants. The plaintiffs appealed
and the supreme court certified the case on its own motion pursuant
to N.J.R. 2:12-1. Id. at 77, 293 A.2d at 164.

In upholding the validity of the resolutions, Justice Mountain
stated that such action was merely an implementation of the policies
enunciated by the Division of Environmental Quality and the Com-
missioner of the Department of Environmental Protection, which
agencies are "charged with overall responsibility in this area of public
health." Id. at 82, 293 A.2d at 167. Justice Mountain was quick to
discount any question of the Boards' power to invoke such a plan-
any necessary authority stemmed from the rules promulgated by
those same state environmental agencies. Finally, Justice Mountain
perceived no merit in the plaintiffs' argument that any fluoridation
program had to originate out of an ordinance rather than by resolu-
tion. In fact, he posited that "[w]here a general rule or declaration of
policy has already been made, its particular implementation by a
board of health will normally take the form of a resolution." Id.

* At the time these digests were prepared, there were a small number of cases, in which

Justice Mountain filed an opinion, that had not been approved for publication.
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ADMINISTRATIVE LAW-RACIAL DISCRIMINATION-New Jersey
Builders, Owners and Managers Association v. Blair, 60 N.J.
330, 288 A.2d 855 (1972).

In 1970, the Division on Civil Rights (Division) promulgated a
Multiple Dwelling Reporting Rule, which required all owners of mul-
tiple dwellings comprised of twenty-five or more units to file an
annual report concerning "the racial designation of tenants and
applicants" of their buildings. 60 N.J. at 333, 288 A.2d at 856.

Plaintiffs, an association comprised of individual owners and land-
lords of multi-unit dwellings, challenged the rule, which was de-
signed to aid in the implementation of the Law Against Discrimina-
tion, contending that it offended that very statute which it sought to
enforce. Id. The Law Against Discrimination forbids an owner of real
property to record any specification as to race, creed, color, national
origin, ancestry, marital status or sex concerning tenants. N.J. STAT.
ANN. §§ 10:5-1 to 38 (West 1976 & Cum. Supp. 1979-1980).

Justice Mountain turned to the fundamental purpose of the Law
Against Discrimination to resolve the apparent inconsistency between
that statute and the challenged Multiple Dwelling Reporting Rule. 60
N.J. at 334-40, 288 A.2d at 857-60. The purpose of the Law Against
Discrimination was found to be the eradication of racial discrimina-
tion. Id. at 335, 288 A.2d at 857-58. By 1971, noted Justice Moun-
tain, little progress had been made in the area of housing. Id. He also
stated that it was the hope of the rule's framers that statistical data
derived from the reports would identify housing discrimination so
that official action could be taken. Id. at 335, 288 A.2d at 858.

Justice Mountain rejected an overly literal interpretation of the
Law Against Discrimination. He declared that "i]t is now generally
accepted that despite earlier statements describing the Constitution
as being color blind ... those who seek to end racial discrimination
must often be acutely color conscious." Id. at 336, 288 A.2d at 858.
Justice Mountain made clear that, in interpreting a statute, "primary
regard must be given to the fundamental purpose for which the legis-
lation was enacted. Where a literal rendering will lead to a result not
in accord with the essential purpose and design of the act, the spirit
of the law will control the letter. This doctrine permeates our case
law." Id. at 338, 288 A.2d at 859.

Justice Mountain declared, that when viewed in such light the
Multiple Dwelling Reporting Rule, or its requirements, could not be
viewed as being unreasonable and therefore its validity must be up-
held. Id. at 336, 341, 288 A.2d at 858, 861.
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ADMINISTRATIVE PROCEDURE-COURTs-Passaic County Pro-
bation Officers' Association v. County of Passaic, 73 N.J. 247,
374 A.2d 449 (1977).

The Chief Probation officer of Passaic County issued. a directive
which extended the working hours of the probation officers. The
order was issued as a response to an earlier action of the county court
judges, which order similarly extended the hours during which trial
court would be held. The Passaic County Probation Officers Associa-
tion initiated action to enjoin the enforcement of the directive and to
compel negotiations on the working hours modification. The chancery
division denied such relief. The supreme court certified the cause on
its own motion. 68 N.J. 497, 348 A.2d 538 (1975).

Justice Mountain, writing for the majority, held that the proba-
tion officers are an integral part of the court system and, as such,
they "come within the regulatory control and superintendence" of the
supreme court. 73 N.J. at 253, 374 A.2d at 452. Furthermore, the
Employer-Employee Relations Act, N.J. STAT. ANN. § 34:13A-5.3
(West 1965) was found not to give the probation officers the right to
insist upon prior negotiations on the issue of extended hours. The
appropriate route of redress was found to be the presentation of a
"grievance" pursuant to article I, section 19 of the New Jersey Con-
stitution.

Justice Mountain reviewed the nature of the constitutional man-
date under article VI, section 2, paragraph 3 and section 7, paragraph
1 which vests the authority and obligation of administering the judi-
cial system in the supreme court. In determining that the New Jersey
Employer-Employee Relations Act did not apply to the probation
officers, he noted that it would be inconsistent to allow legislative
enactments to dilute or modify that constitutional mandate. The court
did, however, recognize a constitutional right to put forth a grievance
to the court concerning the negotiability of hours of work under arti-
cle I, section 19. This grievance procedure was to be initiated with
the county court judges of Passaic County and was to be followed by
good faith discussions on the issue of the extention of working hours.
73 N.J. at 257, 374 A.2d at 454.

CIVIL SERVICE-ADMINISTRATIVE PROCEDuRE-Williams v. Civil
Service Commission, 66 N.J. 152, 329 A.2d 556 (1974).

Henry Williams was awarded a provisional appointment as Assis-
tant Dog Warden of the City of Orange. During the course of his
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employment, he became aware of certain inadequacies with regard to
the operation of the Orange dog shelters. These conditions were
brought to the attention of Williams' superior, and when no action
was taken, he revealed the situation to a newspaper reporter. Upon
the publication of this expose, complaints pertaining to Williams' job
performance were given to the local governing body which resulted
in a request for Williams' resignation. Williams refused to resign, and
produced a second news item. He also personally expressed his views
at a public meeting of the municipal governing body. Shortly thereaf-
ter, he was discharged. 66 N.J. at 155, 329 A.2d at 557.

After his dismissal, Williams submitted a written request for a
hearing relating to his termination before the Civil Service Commis-
sion, which request was denied. He appealed to the appellate divi-
sion, which reversed the denial and remanded for a full hearing be-
fore the Commission. 124 N.J. Super. 444, 307 A.2d 628 (App. Div.
1973). Upon application by the Civil Service Commission, the su-
preme court granted certification. 63 N.J. 584, 311 A.2d 7 (1973).

The supreme court, speaking through Justice Mountain, affirmed
the judgment of the appellate division, but modified the ruling in one
respect. The appellate court had based its analysis on Board of Re-
gents v. Roth, 408 U.S. 564 (1972). Justice Mountain recognized that
although Williams was a provisional employee who could be dis-
missed at any time, and thus enjoyed no property right per se in his
position, his dismissal may impose a "stigma" upon him that would
affect his future employment opportunity in the public sector. Section
4:1-8.14 of the New Jersey Administrative Code allows the Chief
Examiner and Secretary of the Commission to look with disfavor upon
an applicant for a Civil Service position who had previously been re-
moved from public service. 66 N.J. at 157, 329 A.2d at 558. This
administrative rule clearly imposed a stigma upon the plaintiff, and
thus entitled him to a hearing. The court, in its modification of the
appellate division ruling, called for a hearing before the employer-
municipality rather than the Civil Service Commission. Williams was
a temporary employee, and was not entitled to the full statutory pro-
tections of a Commission hearing since these protections belong to
those who are appointed within the merit and fitness system that
comprises Civil Service. Id. at 159, 329 A.2d at 559.

CONDEMNATION OF LAN D-EASEMENTS-Housing Authority of
Atlantic City v. Atlantic City Exposition, Inc., 62 N.J. 322, 301
A.2d 441 (1973).
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Atlantic City Exposition, Inc., (Exposition) was the owner of cer-
tain property in Atlantic City, which property faced the boardwalk on
the south and had a frontage along its easterly side which ran adja-
cent to South George Street for some 223 feet. 62 N.J. at 325, 301
A.2d at 442. Exposition's title extended some twenty-five feet from
the sideline of the street to the center line, and was subject to the
public easement for roadway purposes. Id.

The Housing Authority of Atlantic City (Housing Authority) des-
ignated the land a blighted area and included it within a renewal
project which it was about to undertake. Id. The twenty-five foot
strip was originally designated as "Property to be Acquired by Rever-
sion," but was subsequently omitted from descriptions of the lands to
be condemned. Id. On January 4, 1969, the municipality adopted an
ordinance which vacated its public easement on South Georgia Ave-
nue. Id. Defendant Exposition argued that the value of its property
was substantially increased by the known fact that the twenty-five foot
strip on South Georgia Avenue was about to be vacated, and accord-
ingly should be reflected in its condemnation award. Id. at 326, 301
A.2d at 443. The defendant also argues that the description used by
the municipality in the condemnation documents excluded the
twenty-five foot South Georgia Avenue strip. Id.

At a trial de novo, the court reduced the commissioners' award
of $265,000 to $224,238.74, ruling that the twenty-five foot South
Georgia Avenue strip had no value at the time of condemnation, and
that the then contemplated vacation of the public easement afforded
the defendant no basis for an additional element in the award deter-
mination. Id. at 324-26, 301 A.2d at 442-43. The appellate division,
in an unreported opinion, reversed the trial court's findings and re-
manded the case for a new trial. Id. at 325, 301 A.2d at 442. The
Supreme Court of New Jersey granted certification to the Housing
Authority's petition. 61 N.J. 163, 293 A.2d 393 (1972).

Justice Mountain, speaking for a unanimous court, found the de-
scription of the condemned land to be sufficient to include the South
Georgia Avenue roadbed. Id. at 326, 301 A.2d at 443. He stated that
it is "well settled that a description of property appearing in a deed
which carries only to the sideline of a road, will be sufficient ...to
convey title to the center line of the road.... " Id.. To defeat this
rule of deed interpretation, there must be explicit wording to the
contrary, which was absent in this case. Id.

With regard to the second aspect of the case, the court agreed
with the trial court that the planned vacation of South Georgia Ave-
nue afforded the defendant no additional element in the determina-
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tion of its award. Id. at 329-30, 301 A.2d at 444-45. Justice Mountain
reasoned that since title to the twenty-five foot strip was "part and
parcel" of the urban renewal program, the roadbed strip had no value
if it was not included in the rebuilding program. Id. at 329, 301 A.2d
at 444. He also pointed out that such vacation would never have
taken place had title to the roadbed been vested in anyone other than
the Housing Authority. Id. Finally, Justice Mountain stated that any
contemplated improvements by the Housing Authority pursuant to
condemnation must be "equally irrelevant upon the issue of fair
value." Id. at 330, 301 A.2d at 445.

CONDEMNATION OF LAND-VALUATION-New Jersey v. Town-
ship of South Hackensack, 65 N.J. 377, 322 A.2d 818 (1974).

To facilitate the construction of Interstate Route 80, the Commis-
sioners of Transportation condemned portions of six north-south
streets in the Township of South Hackensack. As part of the construc-
tion of Route 80, the state built overpasses to permit north-south traf-
fic through South Hackensack. The state also rerouted sewers that
had laid under the condemned roadbeds.

The commissioners in condemnation granted an award in favor of
South Hackensack, and the State appealed. The result of a trial de
novo was a jury verdict that indicated the property was of no value.
In an unreported decision, the appellate division reversed and re-
manded for a new trial. The supreme court granted certification on
the State's petition. 64 N.J. 321, 315 A.2d 409 (1974).

The supreme court found that the doctrine of substitute facilities
governed this case. This doctrine provides for a damages award in the
amount necessary to construct substitute or replacement facilities
whenever a state condemns municipally owned property. Justice
Mountain, speaking for the court, held that when a condemnor takes
portions of municipally owned property and such property cannot be
valued by an examination of comparable sales of similar property, the
just compensation for the property will be "an amount sufficient to
pay the cost of constructing a substitute or replacement facility .....
65 N.J. at 382, 322 A.2d at 821. Such compensation could take the
form of a monetary award sufficient to allow construction of a re-
placement facility, or the condemnor may actually construct the re-
placement. Id. at 385-86, 322 A.2d at 823. The opinion of the appel-
late division was affirmed and the case remanded to the law division
for further proceedings.
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CONSTITUTIONAL LAW-COMMERCE CLAUSE-Hackensack
Meadowlands Development Commission v. Municipal Sanitary
Landfill Authority, 68 N.J. 451, 348 A.2d 505 (1975), vacated
and remanded sub nom. City of Philadelphia v. New Jersey, 430
U.S. 141 (1977).

Two separate actions were brought challenging the validity of
New Jersey's Waste Control Act, N.J. STAT. ANN. §§ 13:1I-1 to -10
(West 1979), and certain administrative regulations which prohibited
the transport into New Jersey of waste originating outside the state.
The lower courts ruled the prohibitions unconstitutional, finding
them to be in violation of the commerce clause.

Justice Mountain, emphasizing the acute impact on state in-
terests of waste disposal, reversed the lower courts and upheld the
state scheme of regulation. He noted that the purpose of the prohibi-
tions was not to discriminate against interstate commerce, but rather
to promote the health of the people and the ecological value of the
land. 68 N.J. at 473, 348 A.2d at 516. The lack of market value of the
waste when combined with one harmful impact on health, served to
put the waste beyond the pale of protection of the commerce clause.
Id. In addition, Justice Mountain asserted that the commerce clause
has a narrower breadth in areas where the validity of siate legislation
is being questioned, as opposed to the one sweeping scope allowed
when federal control is to be extended. Id. at 469, 348 A.2d at 514.

The Justice felt there was no indication that Congress had in-
tended to pre-empt state regulation in this area. The prohibition was
pursuant to a legitimate state interest, and the means were suitable to
one desired end. Equally important was the balance between the
benefit derived and the burden imposed. The benefits were signifi-
cant and critical; the burden was minimal, and many alternatives were
available to those affected. Id. at 475-76, 348 A.2d at 517-18.

Justice Mountain concluded by weighing the state's legislative ac-
tion and the right of protection it sought to impose. He stated that
where the effect upon commerce is minimal, and the protection of
the citizens' welfare is at stake, "we have no hesitancy in sustaining
the state action." Id. at 478, 348 A.2d at 519.

CONSTITUTIONAL LAW-EQUAL PROTECTION-State v. Senno,
79 N.J. 216, 398 A.2d 873 (1979).

Consolidated in this opinion were the cases of three separate de-
fendants, each of whom was charged with the commission of a nonin-
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dictable offense. Each of three defendants sought acceptance to the
pretrial intervention (PTI) program in the county where his or her
infraction occurred. 79 N.J. at 221-22, 398 A.2d at 880. The PTI
programs are operated under the supreme court's rulemaking author-
ity and provide for selected applicants to receive rehabilitative serv-
ices or supervision instead of ordinary prosecution for the crimes with
which they are charged. Id. at 227-28, 398 A.2d at 879. Five counties
limit participation in the PTI programs to those who have been
charged with indictable offenses. Id. at 229, 398 A.2d at 880.

The defendants appealed from lower court judgments which
excluded their entry into the PTI programs due to the nature of their
offenses. Id. at 222, 398 A.2d at 876. On appeal, the defendants ar-
gued that: (1) limitation on eligibility for PTI programs did not com-
port with the court rules governing PTI; (2) the classification limiting
eligibility to those charged with indictable offenses was a violation of
equal protection; and (3) admission to PTI programs of those charged
with nonindictable offenses in some counties also acted to deprive
certain people of equal protection. Id. at 222-23, 398 A.2d at 876-77.

Writing for a unanimous court, Justice Mountain stated that the
distinction between nonindictable and indictable offenses has been
longstanding in the state. An examination of the court rules concern-
ing PTI revealed that no PTI program was permitted to make excep-
tion to the rule that " 'every defendant who has been accused of any
crime shall be eligible for admission into a PTI program.' " Id. at 223,
398 A.2d at 877 (emphasis in original). However, a program was per-
mitted to "make provision for the inclusion of persons charged with
nonindictable offenses." Id. at 224, 398 A.2d at 877. The court thus
disagreed with the defendants' contention that counties were not
permitted to limit eligibility to PTI programs to those who were
charged with indictable offenses. Id.

Justice Mountain next addressed the two claims of uncon-
stitutionality. He held that the class of defendants accused of nonin-
dictable offenses was not "suspect" nor was a fundamental right or
interest at issue. Scrutiny of the matter was, therefore, properly
made under the "rational basis" test. Id. at 226-27, 398 A.2d at 878-
79. Justice Mountain reviewed the reasons for development of PTI
programs and concluded that the limits placed upon the programs
comported with these reasons. The court reached the conclusion that
"the exclusion of disorderly and other petty offenses from a PTI pro-
gram clearly rests upon a rational basis." Id. at 229, 398 A.2d at 880.

With regard to the defendants' second claim of unconstitutional-
ity, the court noted that although the counties in which the defend-
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ants were charged excluded nonindictable offenses from PTI programs
and other counties did not maintain this policy, the court found that
lack of uniform standards was not a deprivation of the defendants'
rights of equal protection. A review of United States Supreme Court
cases construing the equal protection clause revealed that " '[t]errito-
rial uniformity is not a constitutional requisite.' " Id. State legislatures
have specifically been accorded the right to prescribe variations in
criminal procedures among areas in the same state, especially where
those procedures were experimental in nature. The PTI program had
been characterized, in other decisions, as experimental. Id. at 229-
31, 398 A.2d at 880-81. Justice Mountain found no impairment of the
equal protection rights of any of the defendants. Therefore, the
judgments of the courts below were affirmed. Id. at 232, 398 A.2d at
881.

CONSTITUTIONAL LAW-FEDERAL PRE-EMPTION-City of
Philadelphia v. New Jersey, 73 N.J. 562, 376 A.2d 888 (1977),
rev'd on other grounds, 437 U.S. 617 (1978).

In 1973, New Jersey enacted the Waste Control Act, N.J. STAT.
ANN. §§ 13:11-1 to -10 (West Cum. Supp. 1978-1979) (Act). This Act
prohibited the disposal, in New Jersey, of solid and liquid wastes
which originated out of the state. The constitutionality of the statute
was upheld by the Supreme Court of New Jersey. 68 N.J. 451, 348
A.2d 505 (1975). The United States Supreme Court vacated the
judgment and remanded it for reconsideration on the question of pos-
sible pre-emption by the newly enacted Resource Conservation and
Recovery Act of 1976, 42 U.S.C. § 6901. 430 U.S. 141 (1976).

Justice Mountain, writing for a unanimous New Jersey supreme
court, held that the Federal Resource Conservation and Recovery Act
"does not effect federal pre-emption either as to the disposal of
hazardous wastes or with respect to any other area of solid waste
disposal." 73 N.J. at 566, 376 A.2d at 890. An examination of 42
U.S.C. §§ 6921-6931 revealed that the states are subject to minimum
standards, but that individual states are not prevented from institut-
ing more stringent requirements for disposal of wastes. The court de-
termined "that both the federal and state regulations operate without
conflict. The New Jersey plan will be in strict compliance with all
federal requisites even though out-of-state wastes are prohibited." 73
N.J. at 569, 376 A.2d at 891. Therefore, upon the determination of
no federal pre-emption, the court ordered the attorney general to
commence enforcement of the New Jersey Statute thirty days after
this opinion was rendered, in order to allow for appeal.
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The United States Supreme Court agreed with Justice Mountain's
finding that the state law was not pre-empted by federal legislation.
However, the statute was deemed invalid upon the determination that
it violated the commerce clause. 437 U.S. 617 (1978).

CONSTITUTIONAL LAW-FREEDOM OF PPEss-In re Farber, 78
N.J. 259, 394 A.2d 330, cert. denied, 99 S.Ct. 598 (1978).

The New York Times Company (Times) and Myron Farber, a
reporter for the Times, challenged criminal and civil contempt judg-
ments entered against them as the result of their failure to comply
with two subpoenas duces tecum. 78 N.J. at 263, 394 A.2d at 332.
These contempt judgments were related to the criminal prosecution
of Dr. Mario Jascalevich, who was accused of causing the deaths of
several persons through the use of the drug curare. Farber, while
working as an investigative reporter, had compiled certain documents
and materials which were instrumental in bringing about the indict-
ment and prosecution of Dr. Jascalevich. The defense sought to ob-
tain these materials and two subpoenas duces tecum were issued di-
recting the Times and Farber to produce them. Id. at 263-64, 394
A.2d at 332.

The Times and Farber refused to disclose the information and
moved to quash the subpoenas, claiming that the first amendment
and the New Jersey shield statute, N.J. STAT. ANN. § 2A:84A-21
(West Cum. Supp. 1978-1979), afforded them protection against
compelled disclosure of confidential information. 78 N.J. at 265-66,
270, 394 A.2d at 333, 335. The motion to quash was denied by the
trial judge, who then ordered Farber to produce the subpoenaed
materials for an in camera inspection. Farber persistently refused to
comply with the order to produce and was ultimately found guilty of
both criminal and civil contempt. Id. at 264, 394 A.2d at 332.

The Supreme Court of New Jersey, in a five-to-two decision, af-
firmed the criminal and civil contempt convictions. In the majority
opinion, authored by Justice Mountain, the court rejected the appel-
lants' claim to a first amendment privilege to withhold subpoenaed
documents or confidential information despite a legitimate demand.
The court cited as controlling the United States Supreme Court deci-
sion in Branzburg v. Hayes, 408 U.S. 665 (1972). In Branzburg, the
Supreme Court had held that reporters did not have a constitutional
right to refuse to appear and testify before state and federal grand
juries. Id. at 667. The New Jersey supreme court, in applying thi;
holding to the facts in Farber, stated that the obligation to produce
materials sought by a criminal defendant is at least as significant as
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the obligation to appear before a grand jury. 78 N.J. at 268-69, 394
A.2d at 334.

Justice Mountain agreed that appellants were entitled to protec-
tion under the literal terminology of the shield law. Id. at 270, 394
A.2d at 355. However, he concluded that this privilege must yield to
Dr. Jascalevich's sixth amendment right "to have compulsory process
for obtaining witnesses in his favor." U.S. CONST. amend. VI; N.J.
CONST. art. I, para. 10. The court acknowledged the strong legisla-
tive intent to provide broad protection to the press with regard to
confidential information, but held that the Constitution must prevail
over the statute. 78 N.J. at 271-72, 394 A.2d at 335-36.

Justice Mountain stated that should similar situations arise in the
future, before an in camera inspection may be ordered, the trial
judge must be satisfied that the materials sought are relevant to the
defense and are unavailable from "any less intrusive source," and that
the defendant has a legitimate need for them. Id. at 276-77, 394 A.2d
at 338. Finally, the court noted that the decision to require these
preliminary determinations was not based upon any first amendment
mandate but rather upon the court's deference to the expressed legis-
lative intent to protect the confidentiality of journalists' sources and
information. Id. at 276, 394 A.2d at 338.

In a concurring opinion, Chief Justice Hughes noted that it
would have been preferable if the trial judge had documented the
threshold requirements for access to the material claimed to be
privileged. The Chief Justice enumerated those requirements as in-
cluding whether the documents were relevant and material, whether
there was a less intrusive means of acquiring the desired information,
whether there was protection under the shield law, and whether the
defendant had a substantial sixth amendment right to the evidence.
However, since appellants refused to submit to an in camera exami-
nation of the materials, they had themselves prevented any fuller
hearing from taking place. Id. at 281-82, 394 A.2d at 341-42
(Hughes, C.J., concurring). Chief Justice Hughes then declared that
to permit the press to resist in camera inspection would be to take
the ultimate decision from the courts and put it in the hands of the
press itself. In conclusion, he emphasized the importance of a fair
trial among the precious rights secured by the Constitution. Id. at
282-83, 394 A.2d at 342.

[Vol. 10: 184



DIGESTS

CONSTITUTIONAL LAW-JUDICIAL APPOINTMENTS-Vreeland v.
Byrne, 72 N.J. 292, 370 A.2d 825 (1977).

On September 16, 1976, Governor Brendan Byrne nominated
state senator Stephen B. Wiley for the position of Associate Justice of
the Supreme Court of New Jersey. At the time he was nominated,
Wiley was serving a four-year senatorial term which began on January
8, 1974. In 1974, the New Jersey legislature had passed a statute
which increased the salaries of associate justices of the supreme court.
N.J. STAT. ANN §§ 2A: 1A-6 to -8 (West Cum. Supp. 1978-1979). 72
N.J. at 295-96, 370 A.2d at 826-27.

The Supreme Court of New Jersey, speaking through Justice
Mountain, held that the portion of the salary statute relating to
legislator-appointees violated article IV, section 7, paragraph 9(5) of
the New Jersey Constitution. 72 N.J. at 297, 370 A.2d at 827. This
constitutional provision prohibits special legislation affecting the
emoluments of a public officer. Id. The debate then focused on the
special or general nature of the legislation. Id. at 298, 379 A.2d at
828. The court concluded that the provision was special because it
created an arbitrary classification, id. at 300-01, 370 A.2d at 829,
which did not "rest upon any rational or reasonable basis relevant to
the purpose and object of the act." Id. at 301, 370 A.2d at 829.
Therefore, the court excised the special provision from the salary
enactment. Id. at 301, 370 A.2d at 830. As a result, the appointment
violated article IV, section 5, paragraph 1 of the New Jersey state
constitution, which "prohibits any legislator during the term for
which he was elected, from being nominated to a judgeship the
emoluments of which have been increased during such term." Id. at
308, 370 A.2d at 833.

In his dissent, Chief Justice Hughes asserted that the court's de-
cision to invalidate the nomination of Senator Wiley was neither
necessary nor constitutionally mandated. Id. at 308, 370 A.2d at 834.
With regard to N.J. STAT. ANN. § 2A: 1A-6 (West Cum. Supp.
1978-1979), the Chief Justice observed that by inserting a clause
excluding members of the senate and assembly from the salary in-
crease provisions during their legislative term, the legislature obvi-
ously intended to comply with the "ineligibility" provision of N.J.
CONST. art. IV, § V, para. 1. Id. at 309, 370 A.2d at 834. In arguing
that the exclusion clause of N.J. STAT. ANN. § 2A: 1A-6 (West Cum.
Supp. 1978-1979) was a valid legislative enactment and not an uncon-
stitutional attempt to circumvent the ineligibility mandate, Chief Jus-
tice Hughes noted the general rule that it often becomes necessary to
look beyond the superficial language of a constitutional provision in
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order to ascertain its true intent and purpose. Id. at 311, 370 A.2d at
835. In this regard, the Chief Justice concluded that the ineligibility
provision of the New Jersey Constitution was intended to prevent
situations where a legislator is influenced to vote for an increase in
the salary of a position because he could be appointed to that position
during his legislative term.

According to the Chief Justice, the exclusion clause of N.J. STAT.

ANN. § 2A: 1A-6 (West Cum. Supp. 1978-1979) is entirely consistent
with this constitutional intent since an appointee to a judicial office
would not be allowed to receive the salary increase, at least until
expiration of his legislative term, thereby eliminating the possibility
of any self-interest. Id. at 319, 370 A.2d at 839. However, Chief Jus-
tice Hughes questioned the viability of the statutory language which
disqualified a legislator-appointee from the salary increase during the
balance of his legislative term. Viewing this language as constitution-
ally defective in that it would allow an appointee to occupy an office
the emoluments of which had been increased during his legislative
term, the Chief Justice believed that the statute might still be sal-
vaged by discarding the limiting language. This remedy would be
consonant with the principle that the courts should, whenever possi-
ble, strain to prevent rendering a legislative act unconstitutional. Id.
at 325-27, 370 A.2d at 843-44.

Finally, Chief Justice Hughes stated that under his construction
of the statute in question it would not be considered a "special law"
in violation of N.J. CONST. art. IV, § VII, para. 9, since it would
apply equally to all members of the New Jersey Legislature eligible
for appointment to a judicial office. In the Chief Justice's view, the
fact that some legislator-appointees may receive less compensation
than their colleagues does not create an arbitrary classification since
the alternative would be to render them ineligible for appointment
altogether. Id. at 332, 370 A.2d at 846-47.

CONSTITUTIONAL LAW-LMITATIONS OF ACTIONS-Rosenberg
v. Town of North Bergen, 61 N.J. 190, 293 A.2d 666 (1972).

While crossing Bergenline Avenue in North Bergen on June 6,
1968, Frances Rosenberg caught the heel of her shoe in a fissure in
the road and was injured when she subsequently fell. 61 N.J. at 193,
293 A.2d at 663. The road had been paved with concrete by the New
Jersey Asphalt & Paving Company (Asphalt Company) in 1935. Id. At
some point in time between 1935 and 1968, prior to the accident, the
two easternmost lanes had parted, leaving this opening between
them. Id. In bringing suit, the plaintiff joined as defendants the As-
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phalt Company, its successor in interest, Lettieri and Bellezza Com-
pany (Lettieri), the Township of North Bergen and Public Service
Coordinated Transport. Id.

Each defendant moved for summary judgment on the ground
that any claim of the plaintiff was barred by N.J. STAT. ANN. § 2A:
14-1.1 (West Cum. Supp. 1978-1979). The statute provides that no
action for damages shall be brought more than ten years after the
completion of construction or improvement to real property. Id. The
trial court granted the motions for summary judgment and the plain-
tiff appealed. The appellate division reversed the trial court, stating
that improvements to roads or highways were not within the scope of
section 2A:14-1.1. 61 N.J. at 194, 293 A.2d at 664. The Supreme
Court of New Jersey granted the joint petition for certification of As-
phalt Company and Lettieri. Id.

Disagreeing with the appellate division, the supreme court,
speaking through Justice Mountain, found that section 2A:14-1.1 did
contemplate the facts of this case. 61 N.J. at 198, 293 A.2d at 666.
The court reasoned that the intent of the legislature was to afford
some measure of protection to architects and contractors who were
being exposed to greater liability as a result of changes in the "dis-
covery rule" and the nonterminable liability for negligent planning
and construction. Id. at 195, 197-98, 293 A.2d at 664, 665-66.

Having found this case to be within the scope of the statute, the
court then was faced with the plaintiff's argument that section 2A:
14-1.1 was violative of the New Jersey Constitution, and also, of the
equal protection and due process clauses of the Federal Constitution.
Id. at 200, 293 A.2d at 667. Justice Mountain reasoned that the stat-
ute did not violate article IV, section VII, paragraph 9 (8) of the New
Jersey Constitution for it was not enacted to grant "to any corpora-
tion, association or individual any exclusive privilege, immunity or
franchise." Id. Instead, the court declared that the chief consideration
of the legislature was to afford fairness to the defendant in such pro-
ceedings. Id. at 201, 293 A.2d at 667.

Finally, Justice Mountain stated that section 2A:14-1.1 did not
violate due process or equal protection. 61 N.J. at 201, 293 A.2d at
668. With respect to due process and equal protection, he noted that
the statute did not bar a valid cause of action as the plaintiff had
suggested. Id. at 199, 293 A.2d at 667. Instead, he believed that the
legislature had retracted the right to a cause of action under these
circumstances which it "is entirely at liberty to create ...or abol-
ish...." Id. at 199-200, 293 A.2d at 667. Justice Mountain further
declared that the classification set up by the statute offers no exclu-
sion so as to justify a determination that the statute violates any con-
stitutional provision. Id. at 201, 293 A.2d at 668.
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CONSTRUCTION CONTRACTS-GOVERNMENT CONTRACTS-
Terminal Construction Corp. v. Atlantic County Sewerage Au-
thority, 67 N.J. 403, 341 A.2d 327 (1975).

The apparent successful bidder for a sewerage treatment plant
construction contract wished to avoid its obligation because it miscal-
culated its cost under the contract by more than six million dollars.
67 N.J. at 407, 341 A.2d at 329. Fears surrounding the loss of its
reputation prevented the bidder, Terminal Construction Corp., from
bringing suit for relief based on mistake. Id. at 408, 341 A.2d at 329.
However, it did institute an action against the contracting party, At-
lantic County Sewerage Authority, alleging that said party failed to
seek the approval of the federal government on its bid pursuant to
rules issued in connection to a grant of federal monies for the con-
struction of the treatment facility. Failure to obtain this approval, the
complaint asserted, made the award to the plaintiff vary from the
material conditions contained in the bidding specifications. Id.

Justice Mountain, writing for the full court, held for the plaintiff.
Id. The court stated that federal approval, identified in the bidding
specifications and integral to the release of federal funds, was a mate-
rial condition which could not be waived. Id. The court noted the
dilemma to which the defendant was put because of N.J. STAT. ANN.

§ 40A: 11-24 (West 1979). 67 N.J. at 409, 341 A.2d at 330. This stat-
ute requires contracting units to make award within thirty days of the
receipt of all bids. This time limit, however, is usually far shorter
than the period within which the federal government grants its ap-
proval on any submitted bid. The contracting unit in this instance
must award the contract, pursuant to section 40A:11-24 (West 1979),
and then hope for federal approval. Id. at 409, 341 A.2d at 330.

In light of the lack of the harmony between the aforementioned
statute and the federal funding scheme, Justice Mountain opted for
an alternative approach designed to harmonize the legislative intent
of section 40A:11-24 with the federal requirements. The court ruled
that contracting units should make their awards within the statutory
period, but specify clearly that it is conditioned upon a later grant of
federal approval. This, as Justice Mountain stated,

would appear to eliminate all likelihood that a state regulation
would impede any hoped for influx of federal funds, and it would
conform to what we believe to be sound legislative judgment.

67 N.J. at 416, 341 A.2d at 334.
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COOPERATIVES-CONTRACTS-Lambert v. Fishermen's Dock
Cooperative, Inc., 61 N.J. 596, 297 A.2d 566 (1972).

In 1957, William Lambert joined the Fishermen's Cooperative
Association by purchasing two shares of stock for $125. 61 N.J. at
599, 297 A.2d at 568. At that time, the by-laws of the association
stated that upon termination of membership, a member was entitled
to receive the "fair book value" of his or her shares. Id. However, in
1962, this by-law was amended to provide that upon termination of
membership, instead of "fair book value," a retiring member would
receive a return of the original price paid for his stock. Id. Then, in
July, 1965, based upon another by-law, Lambert's interest in the as-
sociation was terminated and he received his original outlay of $125.
Id. Lambert then brought this action, contending that he did not
receive the amount to which he was justly entitled. Id.

The trial court found the amended by-law which altered the con-
sideration to be received upon redemption of terminated association
interests, to be "invalid as violating a contract, infringing upon a
vested right, and exceeding such authority as was bestowed upon the
majority . .. to amend [the] by-laws." Id. at 600, 297 A.2d at 568. The
appellate division reversed, holding that the right to amend by-laws,
which was reserved to the majority, was sufficient to support the
questioned amendment. Id.

Justice Mountain, writing for a unanimous supreme court, stated
that the general law is that any reserved right to amend by-laws of an
association is a limited right rather than an absolute one. Id. He
further reasoned that any such right may not be extended so as to
destroy or impair a "contract or vested right." Id. Finally, Justice
Mountain viewed a right to amend as generally being limited to mat-
ters touching the administrative policies and affairs of the association.
Id. at 600, 297 A.2d at 568-69. Accordingly, he held that the by-law
adopted in 1962 was ineffective to divest the plaintiff of his right
under the original by-laws. Id. at 604, 297 A.2d at 571.

In finding that the plaintiff was entitled to the fair book value of
the shares at termination of his interest, the court was compelled to
define the term "fair book value." Id. Justice Mountain stated that
the proper determination of fair book value was the value of the de-
fendant's assets less its liabilities divided by the number of shares. Id.
at 605, 297 A.2d at 571. The court then remanded the case for a full
evidentiary hearing with regard to the determination of book value.
Id. at 607, 297 A.2d at 572.
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COURTS-RULE-MAKING POWER-Busik v. Levine, 63 N.J. 351, 307
A.2d 571 (1973).

The validity of N.J.R. 4:4-42-11(b), authorizing prejudgment in-
terest in tort actions, was at issue in this case, 63 N.J. at 355, 307
A.2d at 573. The rule was purportedly adopted pursuant to the su-
preme court's rule-making power on December 21, 1971. Id. at 351,
307 A.2d at 571. In answering the charges of having "trespassed upon
the legislative domain" of substantive law, Chief Justice Weintraub,
writing for the majority, suggested that "it is not our power to act
that is questioned; it is the method we chose to exercise that power."
Id. at 355, 358, 307 A.2d at 573, 575. Turning to the merits, N.J.
R.4:42-11(b) was held to be appropriate, since heretofore, delay in
the disposition of tort litigation was almost encouraged, due to the
fact that most claims were paid by insurance companies who were in
no rush to give up a source of investment income. Id. at 359, 307
A.2d at 475. The court hoped that the adoption of this rule would
encourage prompt settlements, a desirable goal for both litigants and
the judiciary. Id. at 359-60, 307 A.2d at 576. The usual rule of apply-
ing judge-made law retrospectively was also followed in this case as
the court remarked that "plaintiffs merely receive[d] what in justice is
their due, and defendants are required to turn over i gain they re-
ceived at the plaintiffs' expense." Id. at 360-61, 307 A.2d at 576.

After setting forth the obvious merits of the rule, the court ad-
dressed the question of "proper judicial performance" in adopting the
rule. Id. at 361, 307 A.2d at 577. It was noted that "[t]he constitu-
tional grant of rule-making power as to practice and procedure is
simply a grant of power" and should not be read as containing inher-
ent restrictions which would consequently deprive the judicial branch
of flexibility in matters of substantive law. Id. at 363, 307 A.2d at
577. In every case, there is leeway as to how extensively an issue will
be dealt with, or, whether an issue will be raised at all. The court
agreed with the defendants when they referred to the admonition in
Winberry v. Salisbury, 5 N.J. 240, 248, cert. denied, 340 U.S. 877
(1950), that "[the courts] are not to make substantive law wholesale
through the exercise of the rule-making power." 63 N.J. at 364, 307
A.2d at 578.

In his dissent, Justice Mountain disagreed with the majority that
N.J.R. 4:42-11(b) represented a proper exercise of the court's rule-
making power. "I ... am convinced that it transcends this power,
and should not be allowed to stand as an ongoing rule of court." Id.
at 385, 307 A.2d at 589 (Mountain, J., dissenting). While citing the

[Vol. 10: 184



DIGESTS

New Jersey Constitution as authority for the limitation of the court's
rule-making power to areas of practice and procedure, Justice Moun-
tain also relied on the court's decision in Winberry v. Salisbury. Id.
at 386-87, 307 A.2d at 590-91. For all the flexibility it allowed the
court, Justice Mountain maintained that there was nothing in Win-
berry to justify the majority's decision. Id. at 386-87, 307 A.2d at
590-91. He remarked that the decision effects a change in the law of
damages which is a field of substantive rather than procedural law.
Id. at 388, 307 A.2d at 591. Justice Mountain further stated that
while "judge-made law, adopted in the course of adjudicating con-
troversies, is at all times subject to legislative supervision and
change" this was not the case "as to rules properly promulgated pur-
suant to the rule-making power of the Supreme Court." Id. at 394,
307 A.2d at 594. For this reason especially, Justice Mountain felt
that N.J.R. 4:42-11(b) exceeded the constitutional powers of the
court. Id. at 395, 307 A.2d at 594.

CRIMINAL LAW-INSTRUCTIONS TO JURIES-State v. Bonano, 59
N.J. 515, 284 A.2d 345 (1971).

Arturo Bonano, angered by his wife's attendance at a party with-
out his permission, "'smacked' her in the face" upon her return. His
step-daughter ran off to alert her Uncle Carlos, who approached the
Bonano home wielding a knife. Witnesses' accounts agreed that Car-
los mounted the porch steps and drew the knife while uttering verbal
threats, whereupon Bonano fired a revolver, fatally wounding Carlos.
59 N.J. at 517, 284 A.2d at 346.

At trial, the defense attorney requested an instruction to the ef-
fect that a " 'man doesn't have to run from his own home.' " Id. at
521, 284 A.2d at 348. The trial judge exercised his discretion in omit-
ting the instruction and the defendant was found guilty of second
degree murder. The appellate division affirmed the conviction and
the supreme court subsequently granted the defendant's petition for
certification. 113 N.J. Super. 210, 273 A.2d 392 (App. Div. 1971).

The Supreme Court of New Jersey, speaking through Justice
Mountain, held it was reversible error to have omitted an instruction
of this nature in the jury charge. The jury ought to have been in-
structed that if it believed from the evidence that the defendant was
standing at his doorway as the homicide victim approached with a
knife and reasonably believed he was in danger of suffering serious
bodily harm, he was under no duty to retreat but might resist attack,
even to the extent of using deadly force. 59 N.J. at 521, 284 A.2d at
348.
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Justice Mountain noted that New Jersey law has always recog-
nized that a plea of self-defense as justification for a killing may serve
to negate fully any finding of guilt; however, it may be successfully
invoked only where the killing is necessary or reasonably appears so
to preserve the defendant's life or protect him from serious bodily
harm. A further qualification to a successful plea of self-defense re-
quires that before a threatened party employ deadly force, he retreat
from his assailant wherever a safe means of escape is possible and he
is consciously aware of this fact. Id. at 518, 284 A.2d at 346-47.
While the retreat doctrine is well-established law in New Jersey, Jus-
tice Mountain observed that the supreme court had never previously
determined whether a threatened defendant has a duty to flee from
his own home. Id. at 519, 284 A.2d at 347. In adopting the rule
which excepts one's dwelling house from the general doctrine of re-
treat, the court restricted its holding to situations where the defend-
ant is actually in his dwelling house, but included within the defini-
tion of "dwelling house" a porch or similar appurtenance. Id. at 520,
284 A.2d at 347.

In rejecting the prevailing view in this country which defines
parameters of a "dwelling" as "anywhere within the 'curtilage' of a
man's home," id., Justice Mountain criticized this characterization as
ambiguous and arbitrarily dependent upon the outcome of a potential
boundary dispute. Adopting what it considered to be the better view,
the Supreme Court of New Jersey limited its holding to include a
house and porch-like structure, but left to future disposition whether
any additional property might also fall within the exception to the
retreat rule. Id.

CRIMINAL PROCEDURE-EVIDENCE-State v. Wilkerson, 60 N.J.
452, 291 A.2d 8 (1972).

Donald Wilkerson and four accomplices participated in the
armed robbery of a bank, during which an off-duty corrections officer
was shot and killed by one of Wilkerson's companions. In the course
of his flight from the scene of the robbery, Wilkerson encountered
two bystanders, one a gardener named Franklin, and the other a
truck driver who gave Wilkerson a ride to an adjoining town. Wilker-
son was arrested within two hours of the robbery. The arresting offi-
cers then drove him over to the place where Franklin was still work-
ing, whereupon Wilkerson was positively identified by Franklin as
one of the group of men whom he had encountered earlier that morn-
ing. Later that day, at the police station, Wilkerson was recognized
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by the truck driver "who happened, apparently by chance, to be also
walking along the same corridor." 60 N.J. at 458, 291 A.2d at 11.

Wilkerson was convicted of murder in the first degree and sen-
tenced to death. An appeal was taken to the New Jersey supreme
court. Justice Mountain, writing for the majority, affirmed the judg-
ment of the trial court but modified the death sentence to life impris-
onment in accordance with State v. Funicello, 60 N.J. 60, 286 A.2d
55 (1972), which in following the mandate of the United States Su-
preme Court, had held the New Jersey death penalty statute to be
unconstitutional. Justice Mountain further found that the identifica-
tion of Wilkerson by Franklin "occurred about 90 minutes after he
had first observed defendant. The case comes well within the excep-
tion to the Wade rule which sanctions one-on-one identifications
made at the scene of the initial observation." 60 N.J. at 461, 291 A.2d
at 12. Similarly, the spontaneous identification of the defendant by
the truck driver at the police station was found not to "come within
the strictures of the Wade rule." Id. at 462, 291 A.2d at 13. Justice
Mountain further noted that these identifications were not necessary
to secure the conviction since the defendant had given detailed con-
fessions to two different police officers after being arrested and
booked. Therefore, even if error had been found in the identifica-
tions, it would be harmless error and as such would not be a basis for
reversal. Id. at 462-63, 291 A.2d at 13.

CRIMINAL PROCEDURE-JURY CHARGE-State v. Lewis, 67 N.J.
47, 335 A.2d 12 (1975).

Lewis was convicted of second degree murder. 67 N.J. at 48, 335
A.2d at 12. Though the facts conclusively determined that the
defendant had committed the killing, the appellate division reversed
on the grounds that the trial judge had failed to provide the jury with
a definition of the phrase " 'preponderance of the evidence,' " in set-
ting out the standard of proof necessary for a conviction. Id. at 48,
335 A.2d at 12. The supreme court granted certification to consider
whether the omitted instructions constituted reversible error.

Justice Mountain delivered the unanimous decision overruling
the appellate division and holding that the failure of the trial judge to
include a definition of the terms " 'preponderance of the evidence' "
was not plain error. Id. at 48-51, 335 A.2d 12-14. He observed that
the phrase was one that was commonly understood and expressed
confidence that the average juror was capable of deriving from the
words the test that was to be applied to the evidence in the case. Id.
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at 50, 335 A.2d at 13-14. The court noted that while the preferable
practice would be to explain and define the phrase, a reversal in the
case "would be tantamount to a determination that a failure to in-
clude this definition would almost automatically constitute reversible
error." Id. at 50, 335 A.2d at 13.

The court paid particular attention to the fact that during the
course of summation the defense counsel had accurately portrayed to
the jury, in terms of probability, the burden of proof necessary to
successfully establish the defense of legal insanity. Id. at 50-51, 335
A.2d at 13-14. Justice Mountain recognized that while the jury
should receive its instructions from the trial judge, "an appellate
court is justified in taking [defense counsel's comments] into account
in reaching its decision as to whether an omission on the part of the
trial judge may or may not have been plain error and cause for rever-
sal." Id. at 51, 335 A.2d at 14.

CRIMINAL PROCEDURE-PLEA BARGAINING-State v. Thomas,
61 N.J. 314, 294 A.2d 57 (1972).

On June 5, 1969, Lamont Thomas stole Mrs. Fannie Murray's
pocketbook, knocking the 74-year-old woman down in the process. 61
N.J. at 317, 294 A.2d at 58. Following his arrest, Thomas was in-
dicted for atrocious assault and battery, assault with intent to rob, and
robbery. Id. Thereafter, pursuant to good faith plea bargaining be-
tween the defendant and the prosecutor, the defendant pleaded
guilty to the atrocious assault and battery offense while the two re-
maining counts were eventually dismissed. Id. Defendant was sen-
tenced to an indefinite term in the Yardville Youth Reception and
Correctional Center on December 5, 1969. Id.

On January 23, 1970, Mrs. Murray died from the injuries which
she sustained as a result of the attack. Id. Some ten months later,
defendant was charged with the murder of Fannie Murray. Id. The
trial court denied the defendant's motion to discuss the indictment on
the ground of double jeopardy, but at the same time, it refused to
permit the state from proceeding upon the theory of felony murder.
Id. at 316, 294 A.2d at 58.

The New Jersey supreme court, in an opinion authored by Jus-
tice Mountain, found that the state had not disqualified itself from
indicting and trying the defendant simply because it had accepted his
guilty plea to the atrocious assault and battery charge. Id. at 319, 294
A.2d at 60. The court specifically noted that "[t]he law is settled that
where the chronology of events is (1) assault and battery, (2) convic-
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tion of that offense, (3) death of the victim, and (4) indictment for
homicide, the defense of double jeopardy is not available." Id. at 320,
294 A.2d at 60.

However, Justice Mountain declared that plea bargaining was a
"legitimate and respectable adjunct of the administration of the crim-
inal laws." Id. at 321, 294 A.2d at 61. He also noted that for plea
bargaining "to fulfill its intended purpose, it must be conducted fairly
on both sides and the results must not disappoint the reasonable ex-
pectations of either." Id. Finally, in dismissing the murder indict-
ment, Justice Mountain concluded that permitting the state to press
the murder charge would allow "the State [to do] violence to its
agreement, and ...deprive the defendant of something for which he
legitimately bargained." Id. at 323, 294 A.2d at 62.

CRIMINAL PROCEDURE-SEARCH AND SEIZURE-State v. Ebron,
61 N.J. 207, 294 A.2d 1 (1972).

On January 4, 1968, the Newark Narcotics Squad executed a
search warrant at 86 West Kinney Street in Newark, which was being
occupied by William Ebron. 61 N.J. at 211, 294 A.2d at 3. During
the search, the police uncovered heroin, cocaine, methadone,
marijuana, a hypodermic needle, a syringe and Tuinal capsules. Id. at
211, 294 A.2d at 3. In addition to drug possession charges, Ebron was
also charged with a disorderly persons offense arising from the unlaw-
ful possession of a hypodermic needle and legend drugs (Tuinal cap-
sules). Id. He was acquitted of these latter charges. Id.

The trial court convicted the defendant of drug possession, but
the appellate division reversed the conviction on the ground that the
defendant's pretrial motion to suppress should have been granted. Id.
at 210, 294 A.2d at 3. The supreme court granted certification, 58
N.J. 333, 277 A.2d 390 (1971). The court subsequently reinstated the
trial court's decision on the ground that the record reflected a suffi-
cient basis upon which a warrant could be based. 61 N.J. at 211-12,
294 A.2d at 3-4.

Justice Mountain, speaking for a unanimous court, stated that the
magistrate had acted properly in issuing the search warrant. Id. at
212, 294 A.2d at 3-4. He reasoned that under the two-tiered
Aguilar-Spinelli test, the evidence profferred in support of issuing the
warrant was sufficiently trustworthy. Id. at 211-13, 294 A.2d at 3-4.

Finally, Justice Mountain discounted the defendant's double
jeopardy and collateral estoppel arguments. Id. at 214-15, 294 A.2d
at 5. While noting the merits of such an issue, he stated that in New
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Jersey the defendant has the burden of proving that the earlier judg-
ment actually decided the same issues. Id. at 215-16, 294 A.2d at 5.
Justice Mountain held that the defendant had not met this burden
and therefore the court had no basis upon which to make a double
jeopardy or collateral estoppel determination in the defendant's favor.
Id. at 217-18, 294 A.2d at 6-7.

CRIMINAL PROCEDURE-SEARCH AND SEIZURE-State in re H.B.,
75 N.J. 243, 381 A.2d 759 (1977).

For a discussion of Justice Mountain's concurring opinion, see
Chief Justice Hughes' Digests at 167.

CRIMINAL PROCEDURE-SEARCH AND SEIZURE-State v.
Wright, 61 N.J. 146, 293 A.2d 380 (1972).

On September 12, 1969, a search warrant was issued and exe-
cuted for "203 Spruce Street, top floor, City of Newark." 61 N.J. at
147, 293 A.2d at 381. The grant of the search warrant was based upon
information received from reliable informants, and a surveillance con-
ducted by a narcotics agent. Id. at 147-48, 293 A.2d at 381. As a
result of the evidence found during this search, Wright was convicted
of possessing narcotic drugs. Id. at 147, 293 A.2d at 381. In an unre-
ported decision, the appellate division reversed the conviction, hold-
ing that the affidavit in support of the warrant was insufficient to es-
tablish the requisite probable cause to issue such a warrant. Id.

The supreme court, hearing the case in conjunction with State v.
Ebron, 61 N.J. 207, 294 A.2d 1 (1972), held that the affidavit did
establish probable cause to such an extent to support the issuance of a
search warrant, State v. Wright, 61 N.J. at 149, 293 A.2d at 381.
Justice Mountain, writing for the court, relied upon his reasoning in
Ebron as "substantially dispos[ing] of the issues in this case." Id. at
148, 293 A.2d at 381.

However, Justice Mountain found it necessary to give "special
comment" to two points raised by the defendant. Id. First, the court
found that it was proper to give appropriate weight to the defendant's
known narcotics history in determining probable cause to issue a
search warrant. Id. Second, the court discounted the defendant's con-
tention that the warrant contained an insufficient description of the
premises to be searched. Id. at 148-49, 293 A.2d at 381. Justice
Mountain found " 'top floor' " to be sufficient, explaining that "[w]hile
a search warrant must describe the premises to be searched with
reasonable accuracy, pin-point precision is not demanded." Id.
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DEBTOR & CREDITOR-STATUTE OF FRAUDS-Howard M.
Schoor Associates, Inc. v. Holmdel Heights Construction Co., 68
N.J. 95, 343 A.2d 401 (1975).

Howard M. Schoor Associates, Inc. (Schoor) provided engineer-
ing and surveying services to Holmdel Heights Construction Com-
pany (Holmdel). Subsequently, Holmdel encountered financial dif-
ficulties and was unable to make timely payments to Schoor. 68 N.J.
at 98, 343 A.2d at 402. The construction company sought additional
financing, but securing the financing was dependent upon its con-
tinued operation. Holmdel could not continue without Schoor's serv-
ices. Id. at 99, 343 A.2d at 403. Subsequent to a meeting between
Schoor and Holmdel, Alan Sugarman, an attorney and eighteen per-
cent stockholder for Holmdel, verbally promised to pay Holmdel's
past and future bills if Schoor would continue to provide their serv-
ices. Id. at 98-99, 343 A.2d at 403.

Shortly thereafter, Holmdel went into receivership. Id. at 100,
343 A.2d at 403. Schoor alleged that Sugarman had in fact personally
undertaken responsibility for Holmdel's debts to Schoor. Sugarman
claimed that he did not make the promise, and furthermore that,
even if he had, it was not enforceable under the Statute of Frauds.
Id. at 98, 343 A.2d at 402. The trial judge resolved both issues in
favor of Schoor and entered a judgment against Holmdel. The appel-
late division reversed with one judge dissenting. Id.

The New Jersey supreme court resolved the factual issue against
Sugarman. Id. at 101, 343 A.2d at 404. The remaining question then,
was whether the promise fell within the Statute of Frauds. Id. The
criterion of "leading object" or "main purpose" was utilized by Justice
Mountain in the unanimous opinion. The "leading object" or "main
purpose" rule states that if the main purpose of an agreement to pay
the debts of a third party is to accrue a benefit to the third party, the
promise falls within the Statute of Frauds and is not enforceable un-
less it is in writing. If, however, the main purpose is to render a
special benefit to the promisor, the promisor becomes an original
debtor and the promise falls outside the Statute of Frauds. Id. at
101-02, 105, 343 A.2d at 404-05, 406.

Justice Mountain reasoned that it was highly unlikely that
Sugarman would have pledged his personal assets primarily for the
benefit of the company. The assets were pledged primarily for his
own benefit. Sugarman was, therefore, an original debtor, and his
oral promise was not within the Statute of Frauds. The lower court
decisions were upheld. Id. at 106, 343 A.2d at 407.
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DELEGATION OF POWERS-In re Supervision and Assignment of
the Petit Jury Panels in Essex County, 60 N.J. 554, 292 A.2d 4
(1972).

Early in 1971, a dispute arose between Essex County Assign-
ment Judge James R. Giuliano and County Sheriff John F. Cryan
concerning the manner in which petit jury panels were to be sum-
moned, and to whom the power to supervise, care for, and pay jurors
was granted, 60 N.J. at 556, 292 A.2d at 5. Each asserted that he had
such authority. Id. Pursuant to this perceived authority, both Judge
Giuliano and Sheriff Cryan appointed persons to assist them in the
task of supervising and summoning of the jurors. Id. Finally, Judge
Giuliano served Sheriff Cryan with "an order to show cause why the
latter 'should not be permanently enjoined and restrained from in any
way interfering with' " the judge's execution of this supervisory func-
tion. Id. at 556-57, 292 A.2d at 5.

When Sheriff Cryan appeared to answer the order to show cause,
Judge Giuliano presided. Id. at 557, 292 A.2d at 5. Sheriff Cryan
moved for a change of venue, or in the alternative for Judge Giuliano
to disqualify himself, arguing that the hearing should be treated as a
plenary proceeding. Id. Both motions were denied.

After hearing oral arguments on the validity of the challenged
order, the court entered an order enjoining the sheriff from interfer-
ing in any way with the court's supervision, process, assignment and
selection of petit jurors. Id. at 557, 292 A.2d at 6. Sheriff Cryan ap-
pealed to the appellate division and the supreme court certified the
case on its own motion. Id.

Justice Mountain, writing for a unanimous court, affirmed the
assignment judge's decisions and thus upheld the validity of the in-
junction, except for that aspect of the order which attempted to en-
join the sheriff's ability to supervise the payment of the jurors. Id. at
562-63, 292 A.2d at 8-9. He noted that while county sheriffs once
controlled the jury selection process, such power had subsequently
been vested in the supreme court. Id. at 561, 292 A.2d at 6; see N.J.
CONST. art. VI, § II, para. 3. Justice Mountain then observed that
the supreme court delegated both the summoning and supervisory
powers over petit juries to the assignment judges through Court Rule
1:33-3(a)(2). 60 N.J. at 561-62, 292 A.2d at 8. However, he stated
that the intent of the legislature, clearly enunciated in N.J. STAT.
ANN. '§§ 22A:1-1 to -3 (West 1969 & Cum. Supp. 1978-1979), was
that the county sheriff should have sole supervisory power over the
execution of payments to the members of the jury panel. 60 N.J. at
563, 292 A.2d at 9.
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DIVORCE & SEPARATION-EQUITABLE DISTRIBUTION-Carlsen
v. Carlsen, 72 N.J. 363, 371 A.2d 8 (1977).

A separation agreement had been incorporated into a judgment
for separate maintenance before 1971, the effective date of the equi-
table distribution statute. 72 N.J. at 365, 371 A.2d at 9. The issue
presented to the supreme court was whether this agreement operated
to deny equitable distribution to the wife. Id. at 365-66, 371 A.2d at
9. The agreement required the husband to establish a $75,000 trust
fund, the proceeds of which were to be used for the benefit of their
children. Id. at 367-68, 371 A.2d at 10.

The court, in an opinion by Justice Mountain, held that the trust
fund was primarily a support agreement and, as such, would not pre-
sent an obstacle to equitable distribution of the marital property. Id.
at 369-70, 371 A.2d at 11. It was determined that the appropriate
point in time for the identification and valuation of the eligible assets
should be the point at which the prior consent judgment was en-
tered. Id. at 370, 371 A.2d at 12. The cause was remanded accord-
ingly for the purpose of effecting an equitable distribu tion in light of
this decision and the decision in Smith v. Smith, 72 N.J. 350, 371
A.2d 1 (1977). 72 N.J. at 371, 371 A.2d at 12.

DIVORCE & SEPARATION-EQUITABLE DISTRIBUTION-
Di Giacomo v. Di Giacomo, 80 N.J. 155, 402 A.2d 922 (1979).

In 1965, plaintiff and defendant, Alphonse and Marie Di
Giacomo, separated following a violent quarrel. The parties reached
an oral agreement covering the division of many of their assets in
1966. A short time thereafter, defendant, Marie Di Giacomo filed an
action for separate maintenance and a judgment was subsequently en-
tered, ordering the plaintiff to pay support. In 1975, plaintiff filed for
divorce and defendant counterclaimed for equitable distribution of all
assets acquired up to the filing for. divorce.

The trial judge agreed with defendant's contention and awarded
equitable distribution of all property acquired prior to the filing of the
divorce action and the appellate division affirmed. Both courts relied
on the rule set forth in Painter v. Painter, " 'that for purposes of
determining what property will be eligible for distribution the period
of acquisition should be deemed to terminate the day the complaint
[for divorce] is filed."' 65 N.J. 196, 217-18, 320 A.2d 484, 495 (1975).

The supreme court reversed and remanded the cause for future
findings of fact. Justice Mountain, speaking for a unanimous court,
distinguished Painter on the grounds that the rule announced there
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was not meant to be applied rigidly. The court in Painter acknowl-
edged that questions would arise in the future concerning what prop-
erty should be eligible for equitable distribution. 80 N.J. at 158, 402
A.2d at 923. The court also relied on recent decisions which had held
that a written separation agreement may act as a bar to equitable distri-
bution if it can be shown to be a fair and equitable agreement. Id. at
158-59, 402 A.2d at 923. Finding irrelevant the fact that the agree-
ment in this case was oral, Justice Mountain held that the oral prop-
erty settlement would serve to bar equitable distribution of property
acquired after the agreement, provided that the settlement was fair
and equitable and had been fully performed. Id. at 159, 402 A.2d at
924.

DIVORCE & SEPARATION-EQUITABLE DISTRIBUTION-Mey v.
Mey, 79 N.J. 121, 398 A.2d 88 (1979).

Karl Mey's grandfather died in 1961, and by his will, separate
trusts were established for the benefit of Karl, his two siblings, and
his mother. Karl's mother was named trustee of each trust. The
grandchildrens' trusts established that upon reaching the age of
twenty-one, each would receive the then accumulated income of the
trusts. Between the ages of twenty-one and twenty-five, each grand-
child was to receive the income arising from the trust as it accrued.
At the age of twenty-five, each grandchild was to receive outright the
principal of the trust. In the event that any grandchild died before
age twenty-five, the share in the trust was to be paid to his or her
issue. If a grandchild died without issue, his or her share was to be
divided among the beneficiaries of the other trusts. Other provisions
of the trusts, not essential to the holding in this case, were also dis-
cussed by the court. 79 N.J. at 123, 398 A.2d at 88.

Karl Mey married Sandra in 1968, shortly before his twenty-first
birthday. In 1972, on his twenty-fifth birthday, he received the prin-
cipal of the trust. In 1974, Sandra initiated an action for divorce
which resulted in a judgment for divorce in 1975. Subsequently, the
question of equitable distribution was heard and a separate judgment
was entered. The trial judge determined that the trust assets received
by Karl were eligible for equitable distribution because they had
been acquired during marriage. The appellate division affirmed, with
one judge dissenting, and the supreme court received the case on
appeal as of right. Id.

Justice Mountain authored the opinion of a unanimous court. He
affirmed the opinion of the appellate division substantially for the
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reasons given therein. The disposition of the principal of Karl's trust
was solely at issue in the matter sub judice; the "susceptibility" to
equitable distribution of an income interest was not examined by the
court. Resolution of the former issue turned upon the meaning of the
words "legally and beneficially," which are contained in the equitable
distribution statute, N.J. STAT. ANN. § 2A:34-23 (West Cum. Supp.
1978-1979).

The appellate division had construed these words to mean the
acquisition of a title which carries with it the effective power to con-
trol or use or enjoy. 79 N.J. at 124, 398 A.2d at 89. The supreme
court found that at the time of Karl's marriage, he had no effective
power over the asset. This power was dependent upon survival to the
age of twenty-five, an event which occurred after he married Sandra.
Reiterating its finding in technical terms, the court noted that, at the
time of the death of Karl's grandfather, Karl was a vested remainder-
man whose interest was subject to divestment. On Karl's twenty-fifth
birthday, he ceased to hold a future interest and he acquired totally
free use of the asset; the asset was then "legally and beneficially ac-
quired." The court therefore agreed that Karl's trust was subject to
equitable distribution. Id. at 125, 398 A.2d at 89.

DIVORCE & SEPARATION-EQUITABLE DISTRIBUTION-Painter
v. Painter, 65 N.J. 196, 320 A.2d 484 (1974).

Stephen and Joan Painter were granted a judgment of divorce on
March 14, 1972, pursuant to N.J. STAT. ANN. § 2A:34-2 (d) (West
1952 & Cum. Supp. 1979-1980), New Jersey's "no fault" divorce stat-
ute. Accordingly, an equitable distribution was made of the marital
property under the authority of N.J. STAT. ANN. § 2A:34-23 (West
1952 & Cum. Supp. 1979-1980). 118 N.J. Super. 332, 287 A.2d 467
(Ch. Div. 1972). The supreme court granted certification. 62 N.J.
192, 299 A.2d 726 (1972). The issues presented to the court centered
around two constitutional challenges to the "no fault" statute. 65 N.J.
at 202, 320 A.2d at 487. A third constitutional challenge was argued,
but was considered and decided in Rothman v. Rothman, 65 N.J.
219, 320 A.2d 496 (1974), a companion case.

The first challenge was that the statute embraced more than one
object, thus violating article IV, section 7, paragraph 4 of the New
Jersey Constitution. 65 N.J. at 202, 320 A.2d at 487. Justice Moun-
tain rejected this attack, noting that the purpose of the constitutional
requirement that every law shall only embrace one object was to pre-
vent the difficulties which- might flow from a misleading or deceptive
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title. Id. at 206, 320 A.2d at 489. Here, the statute was challenged
for failure to expressly refer to the equitable distribution provision in
the title of N.J. STAT. ANN. § 2A:34-23 (West 1952 & Cum. Supp.
1979-1980). 65 N.J. at 206, 320 A.2d at 489. Justice Mountain
reasoned that there are few, if any, divorces that do not involve such
distributions, and thus the possibility of fraud emanating from the
title of the statute is minimal. Accordingly, the statute was not found
defective on this ground. 65 N.J. at 208, 320 A.2d at 490.

The second constitutional challenge averred that N.J. STAT.
ANN. § 2A:34-23 (West 1952 & Cum. Supp. 1979-1980) was imper-
missibly vague and uncertain, that the term "equitable" was impre-
cise as a guide to a trial judge, and that the statute failed to dem-
onstrate sufficient legislative intent as to what property is eligible for
distribution. 65 N.J. at 208, 320 A.2d at 490. In addressing these
issues, Justice Mountain found that the term "equitable" merely re-
lated to the time honored judicial concern of fairness to the parties
involved, within the circumstances of a particular case. Id. at 209,
320 A.2d at 490.

Taking this opportunity to further construe N.J. STAT. ANN.
§ 2A:34-23 (West 1952 & Cum. Supp. 1979-1980), Justice Mountain
established guidelines to be followed by the matrimonial bench in
determining appropriate distributions of marital assets. 65 N.J. at
211-12, 320 A.2d at 452. In classifying property eligible for distribu-
tion, Justice Mountain deemed all property acquired during the mar-
riage to be included. Id. at 217, 320 A.2d at 495. The period of ac-
quisition is terminated on the date the divorce action is filed. Id. at
218, 320 A.2d at 495. However, such property as may be owned by
each party prior to the marriage shall be ineligible for distribution as
well as increases in the value of such property, and income or prop-
erty derived from a sale or exchange of such property that is traceable
to pre-marriage assets. Id. at 214, 320 A.2d at 493.

Finally, Justice Mountain recognized that these criteria can
realistically provide only the framework for guidance. He further
noted that the court sought only to implement the legislature's intent
so as to remove the most obvious barriers to implementation. Id. at
218 n.7, 320 A.2d 495 n.7.

DIVORCE AND SEPARATION-EQUITABLE DISTRIBUTION-

Rothman v. Rothman, 65 N.J. 219, 320 A.2d 496 (1974).

Irene Rothman was granted a divorce from George Rothman on
grounds of adultery. 65 N.J. at 221, 320 A.2d at 497. The trial judge,
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in an unreported opinion, provided for an allowance of alimony and
equitable distribution of the marital assets. Id. at 222, 320 A.2d at
498. Both parties appealed from the judgment of the trial court, and
the supreme court granted certification on motion, prior to a hearing
before the appellate division. 63 N.J. 505, 308 A.2d 670 (1973).

Justice Mountain, continuing his constitutional analysis of the
parameters of N.J. STAT. ANN. § 2A:34-23 (West 1952 & Cum. Supp.
1979-1980) which he began in Painter v. Painter, 65 N.J. 196, 320
A.2d 484 (1974), artfully dealt with two major issues that could have
become stumbling blocks in the administration of New Jersey's equi-
table distribution statute. The court rejected the defendant's argu-
ment that N.J. STAT. ANN. § 2A:34-23 (West 1952 & Cum. Supp.
1979-1980) should be applied in a prospective manner only. 65 N.J.
at 223, 320 A.2d at 498. The court was "unable to believe that the
Legislature intended . . . [the statute] to apply solely to property ac-
quired on or after the effective date of the act." Id. at 223, 320 A.2d
at 498. Moreover, the determination and valuation of marital assets
required to effectuate such a policy of prospective application would
prove to be a Gordian knot for the judiciary to wrestle with. Thus,
the court held that all property acquired during the marriage was
available for equitable distribution. Id. at 224-25, 320 A.2d at 495.

The defendant also asserted that N.J. STAT. ANN. § 2A:34-23
(West 1952 & Cum. Supp. 1979-1980) if applied to assets which had
been acquired prior to its effective date should be stricken since it
would result in an unconstitutional deprivation of property without
due process of law. Id. at 223, 320 A.2d at 498. Justice Mountain
declared the statute to be free from such a constitutional infirmity.
Id. at 232, 320 A.2d at 503. He focused on the exercise of the state's
police power, in furtherance of public policy, to authorize the courts
to equitably divide marital assets upon divorce. Id. at 228-32, 320
A.2d at 501-03. Such use of the police power to regulate social rela-
tionships has consistently been upheld as a valid regulator of an indi-
vidual's rights and conduct by both state and federal courts. Id. at
228, 320 A.2d at 501. Thus, the constitutional challenge was ad-
dressed directly, and Justice Mountain found no offense to due pro-
cess protections. Id. at 232, 320 A.2d at 503.

DIVORCE AND SEPARATION-EQUITABLE DISTRIBUTION-Smith
v. Smith, 72 N.J. 350, 371 A.2d 1 (1977).

In 1965, husband and wife entered into a separation agreement.
72 N.J. at 353, 371 A.2d at 2. After the 1971 amendments to the
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divorce laws, the husband sought a no-fault divorce. Id. The wife
counterclaimed for divorce on grounds of adultery. Id. The trial court
granted the divorce to the wife and refused the husband his no-fault
divorce. Id. However, the trial court also determined that the separa-
tion agreement was binding and, therefore, equitable distribution was
not available. Id. at 353, 371 A.2d at 2-3. The wife sought and was
granted a new trial on the issue of equitable distribution due to re-
cent decisions construing the statute. Id. at 353, 371 A.2d at 3. The
husband was denied an interlocutory appeal from this order by the
appellate division but was granted leave to appeal by the supreme
court "in order to clarify the circumstances under which a separation
agreement entered into before passage of the new divorce law may
affect a spouse's later claim to equitable distribution." Id. at 353-54,
371 A.2d at 3.

"Since September 13, 1971, any litigant in a divorce action has
been entitled to seek an equitable distribution of marital assets inci-
dent to the granting of a divorce." Id. at 357, 371 A.2d at 4; N.J.
STAT. ANN. § 2A:34-23. (West 1952 & Cum. Supp. 1979-1980). The
supreme court, in an opinion by Justice Mountain, held that a prior
separation agreement does not act as a bar to equitable distribution
under N.J. STAT. ANN. § 2A:34-23 (West 1952 & Cum. Supp. 1979-
1980) unless "it can qualify as a property settlement, and can likewise
be shown to have been fair and equitable." 72 N.J. at 358, 371 A.2d
at 5. Justice Mountain determined that the agreement in the instant
case was merely a support agreement. Id. Therefore, since Mrs.
Smith's right to equitable distribution did not exist at the time of the
agreement, she cannot be deemed to have released that right. Id. at
359, 371 A.2d at 5-6. The remaining question was the date on which
"'assets available for equitable distribution should be identified and
valued." Id. at 360, 371 A.2d at 6. After examining the nature of the
marital contract and the public policy consideration that equitable dis-
tribution is an attempt to distribute assets acquired by the combined
efforts of the spouses, Justice Mountain determined that the date of
the agreement was the appropriate one for identification and valua-
tion. Id. at 361, 371 A.2d at 6-7. The order for a new trial was af-
firmed. Id. at 363, 371 A.2d at 8.

DIVORCE AND SEPARATION-EQUITABLE DISTRIBUTION-Stern
v. Stern, 66 N.J. 340, 331 A.2d 257 (1975).

Susanne Stern was granted a divorce from Milton Stern on the
grounds of adultery. The trial court awarded the plaintiff alimony and
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child support, and effected an equitable distribution of property in
accord with N.J. STAT. ANN. § 2A:34-23 (West 1952 & Cum. Supp.
1979-1980). This decree was affirmed by the appellate division. 128
N.J. Super. 198, 319 A.2d 722 (App. Div. 1974). Upon application of
the defendant, the supreme court granted certification. 65 N.J. 568,
325 A.2d 702 (1974).

The defendant was a partner in a well-known and quite success-
ful law firm. He conceded that his partnership interest was an asset
eligible for equitable distribution. However, he questioned the valua-
tion of the partnership assets used by the trial court in effecting a
distribution, and he also contested the inclusion of his earning capac-
ity as a separately identifiable item of property, which made it eligi-
ble for division pursuant to N.J. STAT. ANN. § 2A:34-23 (West 1952
& Cum. Supp. 1979-1980).

Justice Mountain, writing for a unanimous court, first recognized
that placing a valuation upon an interest in a professional partnership
is no easy matter. However, referring to the sections of the partner-
ship agreement that pertain to a retired or deceased partner, he
found the agreement sufficient to constitute an effective method of
valuation when used in conjunction with the partnership books and
schedules relating to the capital account of each partner. Thus, the
court found that a distribution made with reference to these provi-
sions would be a fair valuation of the defendant's assets. 66 N.J. at
345-46, 331 A.2d 260-61.

The second point of error raised by the defendant, that his earn-
ing capacity, even when aided or enhanced by his spouse, should not
constitute "a separate, particular item of property within the meaning
of N.J.S.A. 2A:34-23," 66 N.J. at 345, 331 A.2d at 260, found support
with the court. Justice Mountain believed that although earning
capacity is a definite factor to be considered in the determination of
equitable distribution, it should not be included as a property within
the meaning of the statute. Id.

EMINENT DOMAIN-State v. Willett Holding Co., 62 N.J. 59, 298
A.2d 69 (1972).

Defendant landowner was constructing a nursing home on cer-
tain land when the premises became the object of a condemnation
proceeding by the state. 62 N.J. at 60, 298 A.2d at 70. Both the state
and the defendant appealed the transportation commissioner's award.
A jury trial in the law division resulted in an award to the defendant
of $634,500. Id. This judgment was appealed to and affirmed by the
appellate division. Id.
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The issue presented on appeal to the supreme court was whether
the trial judge erred in allowing testimony as to the defendant's ex-
penses in making and completing its necessary financial arrange-
ments. Id. at 61, 298 A.2d at 71. The defendant urged that such
arrangements increased the value of the property by at least the value
of the amount expended. Id. The government, however, contended
that such expenses are non-compensable. Id.

In affirming the appellate division, the supreme court, speaking
through Justice Mountain, based its conclusion on slightly different
reasoning. Id. at 62, 298 A.2d at 71. Justice Mountain stated that
under the circumstances, reproduction cost was the most sensible
method of arriving at a condemnation award figure. Id. He further
posited that there was no reason why such a reproduction cost
method should not have included the necessary costs incurred in ef-
fecting the financial arrangements. Id. The court viewed the expenses
as not only customary, btit totally necessary to enable the defendant
to begin construction. Id. at 63, 298 A.2d at 72.

EMINENT DOMAIN-Township of Millburn v. Pitt, 68 N.J. 424,
346 A.2d 601 (1975).

South Mountain Realty Company divided a tract pf land into
smaller parcels and conveyed same to various grantees. Each parcel
was restricted for residential purposes. In 1955, the Township of
Millburn acquired a section of this land which was originally intended
for off-street parking use. However, in 1973, the township decided to
construct a library on the site, and adopted an ordinance authorizing
bonds for that purpose. The township instituted the instant condem-
nation action to acquire the defendants' interest in the premises. The
defendants traced their chain of title back to the common grantor,
South Mountain Realty Company, and claimed an interest under the
restrictive covenant, "in the nature of an equitable servitude." 68
N.J. at 426, 346 A.2d at 602.

The township claimed a right to any land, free from encum-
brances, which land had become unsuited for the purpose under
which it was originally acquired. N.J. STAT. ANN. § 40A:12-5(b)
(West 1979) provided for the conversion of land from one use to
another, but proposed no formal procedural requirements for such an
action. Authoring a unanimous opinion, Justice Mountain agreed with
the township's contention that this conversion was appropriate under
the statute, regardless of whether or not an enabling ordinance had
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been enacted. 68 N.J. at 427-28, 346 A.2d at 602-03. He deemed the
township's actions to be proper in all respects, and thus affirmed the
trial court's decision with orders to proceed with the condemnation
proceedings. Id. at 428-29, 346 A.2d at 603.

EMINENT DOMAIN-Village of South Orange v. Alden Corp., 71
N.J. 362, 365 A.2d 469 (1976).

The Village of South Orange condemned a part of the property
owned by Alden Corporation (Alden) with the intention of construct-
ing a municipal parking lot. The condemned area included a large
parcel that had served as a private parking area for employees and
customers of a bank that had rented a building on the property. The
elimination of the convenient private parking facilities would, pre-
sumably, decrease the value of the remainder of the property. This
potential decline in property value was questionable, however, since
the Village planned to erect public parking facilities on the con-
demned lot. Id. at 364-66, 365 A.2d at 470-71.

A commissioner's award was made from which both parties ap-
pealed and the case was tried without a jury in the law division. The
defendant appealed from the trial judge's findings and the appellate
division affirmed. Id. at 365, 365 A.2d at 470.

The specific issue considered by the supreme court on appeal
was the extent to which evidence of the intended use of condemned
property may be introduced in making a determination of severance
damages with regard to that portion of the defendant's property
which was not condemned. 71 N.J. at 364, 365 A.2d at 470. The
court, speaking through Justice Mountain, held that evidence of the
intended purpose for which the condemned property is to be used is
admissible on the issue of the condemnation award. Id. at 368, 365
A.2d at 472-73. However, the municipality was not required to actu-
ally implement its intention and therefore, no guarantee of actual use
or duration of the particular use existed. Id. at 366, 365 A.2d at 471.
As a result, Justice Mountain ruled that the trial judge should explain
to the jury that the intended use is only probable and evidence of the
real nature and probable duration of the intended use should be ad-
missible. Id. at 368, 365 A.2d at 473.

The decision of the appellate division was reversed and the case
remanded to the law division for a redetermination of the amount of
severance damages. Id. at 369, 365 A.2d at 473.
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EMINENT DOMAIN-Washington Market Enterprises, Inc. v. City
of Trenton, 68 N.J. 107, 343 A.2d 408 (1975).

In 1963, the city of Trenton commenced the first phase of a large
downtown renewal project. Condemnation of the area surrounding
this initial area was anticipated. In 1967, this area was declared to be
blighted, but the city was to condemn and acquire the land gradually
by small segments. In 1973, however, redevelopment priorities
changed and the project was abandoned. Plaintiff's property, a large
office building, was situated within the area declared to be blighted,
but the property had never been condemned nor was it ever taken by
the city. Plaintiff alleged that a taking had in fact occurred because
subsequent to the initial plans for a renewal project, they lost the
beneficial use of their property. No long-term tenants could be found,
thus reducing the income from rentals. In addition, the surrounding
area deteriorated, which caused a decrease in the value of their prop-
erty. 68 N.J. at 110-12, 343 A.2d at 409-10.

The trial judge granted a motion for summary judgment in favor
of the city of Trenton. The lower court interpreted New Jersey law to
indicate that there could be no taking "absent a physical invasion or
direct legal restraint on use." Id. at 113, 343 A.2d at 411. The su-
preme court granted certification of the case due to the importance of
the questions involved. Id. at 110, 343 A.2d at 409.

Justice Mountain, writing for the court, focused upon the con-
stitutional meaning of the phrase "taking of property." He held that
such a taking can be found "where planning for urban redevelopment
is clearly shown to have had such a severe impact as substantially to
destroy the beneficial use which a landowner has made of his prop-
erty." Id. at 110, 343 A.2d at 409. In developing the rationale for this
holding, Justice Mountain drew upon past cases and legislation,
analogizing the instant situation to other fact patterns where relief
was granted absent physical invasion.

The court determined that damages, rather than condemnation,
was the appropriate remedy should the plaintiff prove his allegations
upon remand. The measure of damages would be the difference be-
tween the speculated value of the land at the time of the hypothetical
taking, had the declaration of blight and ensuing city actions not oc-
curred, and the value of the property at a time "somewhat sub-
sequent" to the announcement of abandonment, in order to allow for
settling of the market. Id. at 124, 343 A.2d at 416-17. Damages
would also include interest on the value of the land at the time of
taking, less any excess of rental receipts over the actual amount ex-
pended in maintenance of the property.
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ESTATE TAX-INHERITANCE ESTATE AND GIFT TAXEs-In re Es-
tate of Romnes, 79 N.J. 139, 398 A.2d 543 (1979).

Haakon Romnes died in 1973, and the executors of his estate
filed a transfer inheritance tax return with the New Jersey Transfer
Inheritance Tax Bureau. Listed among the decedent's assets was a
survivor's annuity that was part of an employee benefit plan provided
by Romnes' employer. The annuity provided for annual fixed income
payments to Romnes' widow. The executor of the estate claimed a
right to reduce the value of the annuity for inheritance tax purposes.
It was asserted that this reduction should equal the commuted value,
as of the date of Romnes' death, of all estimated federal income taxes
that the decedent's widow would be likely to pay upon the annual
receipt of the annuity payments. The tax bureau denied the executors
the right to take such a reduction. The appellate division agreed and
the supreme court granted certification. 79 N.J. at 141-42, 398 A.2d
at 544.

Writing for a majority of the court, Justice Mountain opened his
lengthy opinion with a clarification and restatement of the executors'
contention. In essence, the executors argued that Romnes' widow
should not be required to pay an inheritance tax upon that portion of
annuity payments which must be devoted to paying income taxes
since that portion of the annuity payments would never be benefi-
cially enjoyed by her. Id. at 143, 398 A.2d at 545. While Justice
Mountain conceded that the argument was plausible, he specified
why it was untenable.

The only issue in this case was what value should be given to the
annuity for state inheritance tax purposes. Both parties agreed that
determination of the "clear market value" of the asset would provide
the answer. The court stated that an "[o]bjectively determined clear
market value is the proper measure of the beneficial interest subject
to tax." Id. at 148, 398 A.2d at 547 (emphasis in original). Applied to
the case at hand, the proper valuation of the annuity should have
been determined without any consideration accorded to the potential
tax liability of the decedent's widow. Neither a hypothetical seller nor
a buyer would consider the tax liability relevant to the price of the
annuity. The court also suggested that there was no possibility that
Romnes' widow would accept, as a purchase price for the annuity, the
amount which she asked the state to accept as the value of the asset.
Id. at 148-49, 398 A.2d at 548.

Although Justice Mountain based the decision in this case
primarily upon the issue of market value, he discussed the broad im-
plications that acceptance of the executors' contention would have. A
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hypothetical example was constructed by Justice Mountain to dem-
onstrate the disparate treatment that would result from the executors'
plan. Recipients of income interests like that of Romnes' widow
would be benefitted while conventional tenants would not. Yet, if all
were accorded the treatment suggested by the executors, diminution
of the state's tax revenues would result. Another inequitable result
would stem from acceptance of the plan proffered by the executors-
the rich would pay less in tax than the less affluent. All of these
results would be contrary to legislative intent. Id. at 149-53, 398
A.2d at 549-50. An additional problem with the executors' position
was its speculative nature. Changes either in the tax laws or the cir-
cumstances of the taxpayer could result in calculated tax liability that
would "far transcend the bounds of speculation to be found in any
acceptable tax structure." Id. at 154, 398 A.2d at 550. For the forego-
ing reasons, Justice Mountain affirmed the judgment of the appellate
division denying the executors' claim.

FREEDOM OF INFORMATION-Irval Realty, Inc. v. Board of
Public Utility Commissioners, 61 N.J. 366, 294 A.2d 425 (1972).

On May 5, 1969, a gas explosion occurred on property owned by
Irval Realty, Inc., in Washington Township, New Jersey. 61 N.J. at
369, 294 A.2d at 426. A similar explosion occurred in Newfield, New
Jersey, on July 30 of the same year. Id. In both instances, the gas
was being supplied by South Jersey Gas Company (Gas Company).
Id. Pursuant to N.J. Administrative Code § 14:11-5.4, reports con-
cerning the accidents were filed with the Board of Public Utility
Commissioners (Board) by both the Gas Company and the Board it-
self. 61 N.J. at 370, 294 A.2d at 427. Plaintiff, Irval Realty brought a
damages action against the Gas Company and in due course made
application with the Board to inspect and copy these reports. Id.
These requests were denied and plaintiff instituted this action assert-
ing their right of access to the reports under the Right to Know Law,
N.J. STAT. ANN. §§ 47:1A-1 to -4 (West Cum. Supp. 1978-1979). 61
N.J. at 370, 294 A.2d at 427. The trial court granted the plaintiff's
motion for summary judgment and ordered production of the reports.
The appellate division affirmed. 115 N.J. Super. 338, 279 A.2d 866
(App. Div. 1971).

The New Jersey supreme court, speaking through Justice Moun-
tain, reasoned that, under the common law right of public record
inspection and the statutory inspection rights granted by the Right to
Know Law, the board wrongly denied the plaintiff access to the rec-
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ords and reports. 61 N.J. at 372-74, 294 A.2d at 428-29. In so hold-
ing, Justice Mountain discounted the Board's argument that under
the Right to Know Law and an executive order issued by then Gov-
ernor Hughes, it could exclude records from the public domain. Id.
at 374, 294 A.2d at 429. Contrarily, he stated that the statute did not
grant the Board unlimited power to exclude records from public in-
spection. Id. Such a power "was intended to be exercised only when
necessary for the protection of the public interest." Id. Finally, Jus-
tice Mountain viewed the interest of the plaintiffs in examining these
records as outweighing the interest of the public in maintaining their
confidentiality. Id. at 375, 294 A.2d at 430. He stressed that the
Board had not sustained the burden of showing the public need for
keeping these records confidential. Id.

GAMBLING-DEBTs--Caribe Hilton Hotel v. Toland, 63 N.J. 301,
307 A.2d 85 (1973).

The Caribe Hilton, a hotel located in San Juan, Puerto Rico,
instituted a suit in the law division of the superior court of New Jer-
sey to recover a gambling debt owed by Toland, a New Jersey resi-
dent. The defendant, who contracted the gambling debt while in
plaintiff's gambling rooms in San Juan, pretended to pay the in-
debtedness by drawing checks on his New Jersey bank, but stopped
payment before the checks cleared. 63 N.J. at 302, 307 A.2d at
85-86.

The gambling transactions, though legal in Puerto Rico, would
have been illegal in New Jersey, and the defendant contended that
the debts were unenforceable as being contrary to the public policy of
New Jersey. The trial court agreed with Toland, concluding that New
Jersey would not entertain a suit as a matter of public policy to en-
force a gambling debt that would have been illegal if contracted in
New Jersey. Id. at 302-03, 307 A.2d at 86. Prior to argument in the
appellate division, Hilton's petition for certification was granted by
the supreme court. Id.

In a unanimous opinion delivered by Justice Mountain, the su-
preme court reversed and remanded, holding that the disposition of
the issue of the gambling debt contract's legality should be governed
solely by Puerto Rico law. Furthermore, the court stated that New
Jersey could no longer refuse to entertain these types of actions based
on public policy grounds. Id. at 303-07, 307 A.2d at 86-89.

The court specifically addressed the issue of the repeated refusal
of New Jersey courts to entertain suits instituted for the purpose of
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recovering gambling debts contracted legally in other jurisdictions. In
his analysis of the judicial attitude adopted in these cases, Justice
Mountain discussed public policy considerations from an historical
perspective. Id. He also referred to recent legislative enactments,
specifically, amendments enacted to allow possession of New York lot-
tery tickets, and the State Lottery Law, N.J. STAT. ANN. §§ 5:9-1 to
-25 (West 1973 & Cum. Supp. 1979-1980) to support his conclusion
that gambling was not so offensive to the public policy of New Jersey
"as to justify our courts in continuing to deny relief." 63 N.J. at 307,
307 A.2d at 88. In Justice Mountain's opinion the more contemporary
attitude was not one of condemnation of gambling per se but rather
"one of carefully regulating certain permitted forms of gambling while
prohibiting all others entirely." Id. While Justice Mountain em-
phasized the importance of requiring proof that the debt was legally
contracted, he rejected the trial court's reasoning because he was un-
able to "discern any interest that New Jersey seeks to protect that
will be impaired by our recognition and enforcement of this claim."
Id. at 309, 307 A.2d at 89.

INSTRUCTIONS TO JURIES-State v. Lair, 62 N.J. 388, 301 A.2d
748 (1973).

Thomas Lair was indicted for having allegedly committed the
crimes of rape and sodomy. 62 N.J. at 390, 301 A.2d at 750. At trial,
the defendant based his defense of the rape charge upon consent of
the victim and the sodomy charge upon several constitutional
grounds. Id. at 391, 301 A.2d at 750. He was tried before a jury and
convicted of both offenses. Id. On appeal, the appellate division
affirmed the conviction for sodomy. However, the court reversed the
conviction for rape on the basis that the trial judge never instructed
the jury that evidence introduced pertaining to the defendant's prior
convictions may only be considered with respect to the defendant's
credibility and for no other purpose. Id.

Speaking for the supreme court, Justice Mountain, with Chief
Justice Weintraub concurring, affirmed the appellate division's deci-
sion concerning the sodomy conviction but reinstated the rape convic-
tion. Id. at 398, 301 A.2d at 754. Justice Mountain perceived the
issue of the trial judge's instructions to the jury as being either plain
error, " 'clearly capable of producing an unjust result,' ... or . ..

harmless error, lacking the capacity to prejudice the defendant." Id.
at 392, 301 A.2d at 750-51. He stated that after a careful study of the
record, the failure to instruct the jury could not be viewed as rever-
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sible error. Id. He further remarked that no real prejudice to the
defendant was shown which would warrant a reversal.

Concerning the defendant's arguments against the sodomy
charge, Justice Mountain discounted that there was any constitutional
infirmity with respect to the statute. Id. at 393-95, 301 A.2d at 752.
He found that the statute was not unconstitutionally vague, and that
there was no equal protection violation as proffered by the defend-
ant. Id. at 394-96, 301 A.2d at 752-54.

INSURANCE-DiOrio v. New Jersey Manufacturers Insurance Co.,
63 N.J. 597, 311 A.2d 378 (1973), rev'd on rehearing, 79 N.J.
257, 398 A.2d 1274 (1979).

Generoso DiOrio was the named insured of an automobile insur-
ance policy issued by the defendant insurance company. His insur-
ance policy covered the operations of his own automobile and that of
a " 'non-owned automobile' " used by himself or a resident of his
household. For purposes of coverage under the policy, the clause
"'non-owned automobile' " was defined as a vehicle " 'not owned by
or furnished for the regular use of either the named insured or any
relative.'" 63 N.J. at 599, 311 A.2d at 380 (emphasis in original).
DiOrio's son, Gennaro, was injured in an accident while driving a car
owned by a partnership in which his father was a general partner.
The automobile involved in the accident had been used primarily for
non-business purposes by Generoso, i.e., daily travel to and from
work, and by Gennaro who had borrowed the car for personal use
several times each week. Id. at 599-600, 311 A.2d at 379-80.

In a declaratory judgment action to recover on the policy, the
trial court found that the partnership automobile did not fall within
the policy's coverage. In the court's view, the car had been furnished
for the regular use of DiOrio's son. The appellate division affirmed
the trial court decision and the supreme court granted certification.
Id. at 599, 311 A.2d at 379.

In its opinion, the majority held that the car had not been fur-
nished for the regular use of the son, Gennaro DiOrio, and at best
was only used occasionally. Id. at 605, 311 A.2d at 383. However, it
found that there was a lack of testimony as to the extent of DiOrio's
personal use. The case was remanded to determine whether the au-
tomobile was furnished for the regular use of the father, Generoso,
and whether excess coverage was denied to all insureds if the vehicle
was furnished for the regular use of any insured.
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In a persuasive dissenting opinion, Justice Mountain pointed out
that the case before them could have been decided without remand
by simply following the earlier New Jersey supreme court decision in
Rider v. Lynch, 42 N.J. 465, 201 A.2d 561 (1964). In a similar fact
situation, the Rider court had specifically held that where the au-
tomobile was furnished for the regular use of Tomiko Lynch, it did
not qualify for coverage under the "non-owned automobile" clause,
and that Tomiko's father did not have coverage for an accident which
occurred while he was driving the car. Id. at 474, 201 A.2d at 566.
Furthermore, Justice Mountain felt the purpose of the exclusion, i.e.,
to prevent an insured from obtaining coverage for some or all cars
regularly used or owned by the insured by merely listing only one
automobile on the family policy and paying a premium calculated
upon the risk created by only that one automobile, was both reason-
able and wholly legitimate. 63 N.J. at 613-14, 311 A.2d at 387-88.

After rehearing the DiOrio case in 1978, the supreme court re-
versed itself and adopted the position expressed by Justice Mountain
in his dissenting opinion in DiOrio 1. 79 N.J. 257, 398 A.2d 1274
(1979).

INSURANCE-AUTOMOBILE COVERAGE-Hartford Insurance Co.
v. Allstate Insurance Co., 68 N.J. 430, 347 A.2d 353 (1975).

Joseph Yuhas was injured in an automobile accident while a pas-
senger in a car insured by the Allstate Insurance Company. Yuhas
himself was insured by the Hartford Insurance Company. Pursuant to
the requirements of N.J. STAT. ANN. § 17:28-1.1, each of the policies
contained " 'uninsured motorist endorsements.' " Allstate paid Yuhas
the full statutory minimum of its uninsured motorist coverage. Since
this amount did not compensate for his expenses, Yuhas sought addi-
tional payments from Hartford. 68 N.J. at 431, 347 A.2d at 353.
Hartford denied payment "on the ground that its policy provision lim-
ited its obligation to those occasions where the amount required by
statute-$10,000-was not available to the claimant under any other
policy." Id. at 431-32, 347 A.2d at 354. Yuhas brought an action for a
declaratory judgment against Hartford and the trial court held in his
favor. The appellate division reversed. Id. at 432, 34.7 A.2d at 354.

The Yuhas case was argued before the appellate division at the
same time as another case involving the same legal issue. Subsequent
to the appellate division's rulings in favor of the insurers in both
cases, the claimant in the unrelated case, Phillips, filed a timely ap-
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peal and the supreme court reversed the decision of the appellate
division. Yuhas made a deliberate choice to forego an appeal when
the time was appropriate for such an action. He claimed, in the case
at bar, a right to a rehearing by the appellate court. Id.

The supreme court, Justice Mountain speaking for the majority,
affirmed the appellate division's refusal to rehear the case. Id. The
court held that Yuhas' claim was void of any factual relationship with
the Phillips case and that "[t]his circumstance afford[ed] no rational
basis upon which to rest a decision granting the extraordinary relief
• . .sought." Id. at 435, 347 A.2d at 355. Thus, the mere simultane-
ous timing of argument was deemed to be an insufficient nexus upon
which to found a contrary decision. Justice Mountain stated that any
other conclusion would fail to provide a "discernible basis for drawing
any line in time between those to be barred and those to be re-
lieved." Id.

INSURANCE-AUTOMOBILES-State Farm Mutual Automobile In-
surance Co. v. Zurich American Insurance Co., 62 N.J. 155, 299
A.2d 704 (1973).

On March 16, 1969, three teenage friends, Thomas Busby, Ste-
ven Johns, and A. Rodman Kay stopped at a "7-11" shop for a soda.
Busby and Johns arrived in Busby's Thunderbird and Kay was driving
his own car. While at the shop, Busby asked for and was given per-
mission by Kay to drive the latter's automobile. Shortly after Busby
departed, Johns, who was not licensed to drive, and Kay, decided to
go for a ride in Busby's car. While driving Busby's car, Johns collided
with another auto, injuring both himself and Kay. 60 N.J. at 161-62, 299
A.2d at 707-08.

The issues presented at trial involved whether the omnibus
clause of the insurance policy held by Busby, and issued by plaintiff
"State Farm," and the nonowned automobile clause of the policy held
by Johns' father which was issued by defendant "Zurich," were sub-
ject to the coverage claims of Johns and Kay. The omnibus clause in the
Busby policy provided coverage for "'[a]ny other person while using
the owned automobile ...with permission of the named insured,' "
while the Johns policy included as an insured, with respect to a
nonowned automobile, " '[a]ny relative, . . . provided his actual oper-
ation . . . is with the permission, or reasonably believed to be with
the permission, of the owner.' " Id. at 162, 299 A.2d at 707-08.

After the presentation of evidence, the trial court found that
neither insurance policy covered Johns as an insured and entered
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judgment accordingly. Id. at 161, 162-63, 299 A.2d at 707-08. On
appeal the appellate division upheld the trial court's final determina-
tion stating, however, that the language within the Johns policy con-
cerning the "reasonably believed" clause should have been given an
interpretation allowing for broader coverage than that afforded by the
trial court. Id. at 163-64, 299 A.2d at 708.

The Supreme Court of New Jersey affirmed the appellate divi-
sion opinion with respect to the Busby policy, but reversed and re-
manded the case for a further factual determination of whether Johns
could have "reasonably believed" that he had Busby's permission to
operate the latter's automobile. Id. at 172, 299 A.2d at 712-13. The
court based their decision on the belief that broader coverage was
intended by the language of the nonowned automobile clause in con-
trast to the standard omnibus clause. Pointing out that the principles
of contract construction as well as the special rule for favorable in-
terpretation of insurance coverage supported this position, the court
found that the Johns policy provided a more liberal interpretation
through use of the " 'reasonably believed' language." Id. at 169, 299
A.2d at 711. The court further stated that the factual issues should
include consideration of whether the party claiming the permission in
using another's automobile reasonably believed he had the owner's
permission rather than the "willing state of mind" of the permitter.
Id. at 171, 299 A.2d at 712. In this instance, the court stated that the
"' reasonable man' " test suggested by the trial court should reflect
the reasonable conduct of Johns due to his "age, personality and so-
cial milieu." Id. at 172, 299 A.2d at 712.

Justice Mountain, in a separate opinion, concurred with the
majority that the trial court had ruled correctly upon the question of
coverage under the Busby policy. Id. at 182-83, 299 A.2d at 718-19.
He also agreed that the Johns' policy language should have been
given a broader interpretation than was given by the trial judge. Id.
at 183, 299 A.2d at 719. However, Justice Mountain maintained that
there was no factual basis in the record to support the argument that
Johns reasonably believed he had permission to operate Busby's car.
Id. Accordingly, Justice Mountain would have affirmed the decision
rendered by the appellate division.

JUDGMENTS-E & K Agency, Inc. v. Van Dyke, 60 N.J. 160, 286
A.2d 706 (1972).

Defendants Van Dyke and Sofield owned stock in several corpo-
rations. The corporations owned valuable waterfront land which the
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defendants listed for sale with the plaintiff realtor in March, 1965. A
commission agreement was signed by the plaintiff and the defendants
and in August of 1965 a conditional contract to sell the land was
executed with two prospective purchasers. The commission agree-
ment had provided for a fee of $19,125 payable to the plaintiff " 'on
closing of title,' " however, performance of the sales contract was ex-
pressly made contingent upon the sellers satisfactorily resolving a
tidelands title dispute with the State. The title problem was never
settled and the contract of sale never carried out. 60 N.J. at 161, 286
A.2d at 707.

The plaintiff filed suit for recovery of its commissions fee in June,
1966. Summary judgment was granted in plaintiff's favor in August,
1967. Defendant Van Dyke filed a timely notice of appeal from the
summary judgment ruling but "[t]hrough inadvertence or a misun-
derstanding," Sofield failed to appeal. Sofield, apparently, only
learned of the appeal when plaintiff sought to satisfy its judgment
against him. Upon hearing this information, Sofield requested per-
mission from the appellate division for leave to join in Van Dyke's
challenge-permission was granted over plaintiff's protests. The ap-
pellate division reversed the summary judgment that had been en-
tered and, upon retrial, the plaintiff's complaint was dismissed as to
both defendants. Id. at 162, 286 A.2d at 707.

On appeal to the supreme court from affirmance of the trial
judge's ruling by the appellate division, the plaintiff argued that, even
if the dismissal of the complaint was correct as decided at trial, the
dismissal should have had no effect on the plaintiff's summary judg-
ment verdict against Sofield since Sofield failed to file a timely notice
of appeal after entry of the summary judgment. Justice Mountain,
writing for the court, affirmed the dismissal of the complaint against
both defendants, holding that "where reversal of a judgment elimi-
nates all basis for recovery against a nonappealing party, as well as
against the party who has appealed, the benefit of the judgment will
be made available to all alike." Id. at 163, 286 A.2d at 708. The court
followed a common law principle that extended the benefit of a
judgment reversal to nonappealing judgment debtors "where a judg-
ment was jointly binding upon several persons." Id. at 164, 286 A.2d
at 708.

Justice Mountain, however, was not content to rest his conclu-
sion on a common law rule alone; he noted that an appellate court
had both the power and the duty to decide each case with a view
toward justice to all persons affected by the court's ruling. A decision
which would allow a plaintiff to recover a judgment against a defend-
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ant after the courts had. determined the theory of recovery to be
groundless "would indeed be a travesty of justice." Id. at 165, 286
A.2d at 709.

JUDGMENTS-Kingsley v. Wes Outdoor Advertising Co., 59 N.J.
182, 280 A.2d 168 (1971).

Wes Outdoor Advertising Co. (Company) was found to have vio-
lated N.J. STAT. ANN. § 54:40-54 (West 1960), the Outdoor Advertis-
ing Act, by erecting, maintaining, and refusing to remove several out-
side signs. A judgment for $59,230, more than $58,000 of which was
penalty, and costs was entered against the Company by the Ocean
County District Court. Although not contesting the factual basis for
the judgment, the Company challenged the District Court's jurisdic-
tion to enter a judgment in excess of $1,000. In affirming, the su-
preme court said that the county court did have the required jurisdic-
tion. 59 N.J. at 184, 280 A.2d at 170.

The Ocean County sheriff, executed a levy upon property al-
legedly owned by the Company. The parties subsequently consented
in a judgment substituting Wesley K. Bell, the Company's actual
owner, for Wes Outdoor Advertising Co. as the judgment debtor. Id.
at 185-86, 280 A.2d at 170-71.

Bell then moved for an order directing his commitment to the
Ocean County jail for a period not to exceed thirty days. This com-
mitment was to be made pursuant to N.J. STAT. ANN. § 54:40-67
(West 1960), which provides that a defendant who refuses to pay the
judgment amount be jailed for a period not exceeding thirty days,
and upon his release, the debtor is entitled to have the judgment
declared satisfied. The plaintiff Attorney General moved to have Bell
jailed, as he requested, but for thirty days for each of the 572 viola-
tions, for a total of about forty-seven years. 59 N.J. at 186-87, 280
A.2d at 171.

When the trial judge denied both motions, Bell appealed to the
appellate division and the supreme court granted certification. For
the first time, Bell challenged the factual basis of the judgment. The
court, speaking through Justice Mountain, rejected the collateral at-
tack because of the absence of a showing of fraud, lack of jurisdiction,
or other equitable considerations. The court also disagreed with Bell's
interpretation of N.J. STAT. ANN. § 54:40-67 (West 1960), holding
that the penalty to be exacted was to be determined by the enforcing
agency, and ultimately the courts, and not by the offender. There-
fore, Justice Mountain stated that Bell could not demand to serve a

[Vol. 10: 184



DIGESTS

thirty-day jail term in lieu of paying the fine. Finally, the court de-
clared that it had the power to modify the amount of the penalty,
which it decided was "disproportionate" to the offense, and reduced
the county court's judgment from $59,230 to $10,000. 59 N.J. at
188-89, 280 A.2d at 171-72.

LANDLORD AND TENANT-Berzito v. Gambino, 63 N.J. 460, 308
A.2d 17 (1973).

In September, 1968, the plaintiff rented from the defendant a
four-room furnished apartment in Elizabeth, New Jersey. No written
lease was executed but the parties agreed that rent for the apartment
would be $35 per week, with all utilities supplied. The plaintiff tes-
tified that at the time the terms of the arrangement were agreed
upon, the apartment was in deplorable condition but that the defend-
ant promised he would make the premises "livable," and also make
other specific repairs. 63 N.J. at 463, 308 A.2d at 18.

In June, 1970, the landlord brought a summary dispossess action
against the tenant alleging non-payment of rent. The court found that
there had been a breach of the landlord's express warranty of habit-
ability and reduced the rent to $75 a month, retroactive to February
23, 1970, the date on which the tenant ceased paying rent. This re-
duced sum was apparently paid by the tenant at that time, but noth-
ing was thereafter paid and on November 14, 1970 the tenant quit
the premises. Id. at 463-64, 308 A.2d at 18-19.

The plaintiff subsequently instituted this action seeking to re-
cover the difference between the rent actually paid and an amount
calculated at the rate of $75 a month from the commencement of the
tenancy until February 23, 1970. The landlord counterclaimed for the
rent remitted by the court. The relief sought by the plaintiff-tenant
was granted at the trial level, 114 N.J. Super. 124, 274 A.2d 865
(Law Div. 1971), but the decision was reversed on appeal. 119 N.J.
Super. 332, 291 A.2d 577 (App. Div. 1972). The supreme court
granted certification. 62 N.J. 67, 299 A.2d 65 (1972).

Justice Mountain, writing for the majority, reversed the judg-
ment of the appellate division and reinstated the judgement of the
trial court as amended. 63 N.J. at 461, 308 A.2d at 18. After review-
ing the applicable state landlord-tenant law, Justice Mountain noted
that historically a lease carried with it no implied warranty of habit-
ability or fitness and that the doctrine of caveat emptor applied. Id. at
465, 308 A.2d at 20. He stated, however, that this doctrine was being
widely and forcefully attacked as inadequate to meet modern condi-
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tions. Id. Justice Mountain relied on Marini v. Ireland, 56 N.J. 130,
265 A.2d 526 (1970), to conclude that nowadays in any residential
lease, be it oral or written, there will be implied a covenant or war-
ranty of habitability for the duration of the term. 63 N.J. at 467, 308
A.2d at 20-21.

Marini, however, held that a tenant suing for breach of a lease
was limited to two alternative remedies-either the tenant could
make essential -repairs and file a claim for the expense or he/she could
move from the premises on constructive eviction grounds and bring
an action for breach of the lease, 56 N.J. at 146-47, 265 A.2d at 535.
Justice Mountain noted that historically, leasehold covenants were
considered independent of each other and, therefore, a cause of ac-
tion had previously not been allowed for a reduction in rent due to a
landlord's breach of a covenant in the lease. 63 N.J. at 469, 308 A.2d
at 21. Justice Mountain acknowledged that, if the court were to follow
the literal position taken in Marini, the plaintiff would be without a
remedy in this case. Id. at 468-69, 308 A.2d at 21. Such a result was
viewed to be clearly inequitable, and accordingly, the court thought
it appropriate to use its creative powers to reach a fair decision. Jus-
tice Mountain held that the covenant on the part of a tenant to pay
rent, and the covenant, whether express or implied, on the part of
the landlord to maintain the demised premises in a habitable condition
are for all purposes mutually dependent. Id. Hence, the court con-
cluded that a tenant may initiate an action against his landlord to
recover either part or all of the rent paid during the term, where he
alleges the lessor has broken his covenant to maintain the premises in
a habitable condition. Id. As a prerequisite to maintaining such an
action, the tenant must give the landlord positive and seasonable
notice of the alleged defect, must request its correction and must
allow the landlord a reasonable period of time to effect the repair. Id.

Justice Mountain stressed that the rule espoused by the court
was in accord with the prevailing legislative point of view. Id. at 471,
308 A.2d at 23. In 1971, the legislature enacted N.J. STAT. ANN. §§

2A:42-85 to 97 (West Cum. Supp. 1979-1980) to meet the precise
problem the court considered here. This statute, Justice Mountain
noted, although not available to the plaintiff in this case, will in the
future afford a further remedy to tenants in substandard dwellings. 63
N.J. at 473, 308 A.2d at 24.

LEGAL ETHICS-In re Callan, 66 N.J. 401, 331 A.2d 612 (1975).

An attorney's duty to the client and duty to the court can occa-
sionally conflict with each other. Such was the case in In re Callan,
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66 N.J. 401, 331 A.2d 612 (1975). A tenants' association withheld rent
pending adjudication of defects in their apartments and maintained
control over the retained funds. Id. at 403, 331 A.2d at 613-14. The
case held against the tenants. Anticipating a court order to surrender
the funds to the landlord, the association voted to return the funds to
the tenants. Id. at 404, 331 A.2d at 614. The money was redistrib-
uted prior to a final hearing on the subject. Id. The primary issue in
the instant case was whether or not the tenants' attorney, after vigor-
ously warning the association to refrain from redistribution, had a
duty to warn the court of the imminent action. Id. at 406-07, 331
A.2d at 615. The majority decided that although the attorney exhib-
ited poor judgment, there was no quality of contempt in his actions.
Id. at 407, 331 A.2d at 616. They felt he should have warned the
court, but could not be cited for contempt for a failure to do so. Id.

Justice Mountain concurred with the contempt decision, but was
uncertain whether the attorney had a duty to abandon his client and
warn the court. He would have gone "further along the road of ex-
culpation" than did the majority. Id. at 410, 331 A.2d at 617. The
choice is difficult and cannot always be resolved in favor of the court.
Id. At times favor must fall to the client and Justice Mountain felt
that this was such a case. Id. He emphasized the importance of the
adversary system and the underlying trust and confidence between an
attorney and his client. Id. at 408, 331 A.2d at 617. In Justice Moun-
tain's opinion, if an attorney has knowledge that the client is prepar-
ing to commit a crime or perpetrate a fraud on the court, the
privilege must give way; however, neither of these exceptions applied
to this matter. Id. at 409, 331 A.2d at 417.

MOTOR VEHICLES-NARCOTICS-State v. DiCarlo, 67 N.J. 321,
338 A.2d 809 (1975).

An erratic driver was arrested, and blood and urine samples
were subsequently taken. The urine sample revealed the presence of
a drug known as methaqualone. The trial court convicted the driver
for "operating a motor vehicle 'while under the influence of intoxicat-
ing liquor, [or a] narcotic, hallucinogenic or habit-producing drug.' "
67 N.J. at 323, 338 A.2d at 810. The appellate division reversed be-
cause methaqualone was not included within the definition of "nar-
cotic drug" in the Controlled Dangerous Substances Act, N.J. STAT.
ANN. § 24:21-2 (West Cum. Supp. 1978-1979). An alternative ground
for reversal was that there was insufficient evidence submitted at the
trial to justify classification of methaqualone as a narcotic. 67 N.J. at
324, 338 A.2d at 810-11.
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Speaking for the court, Justice Mountain reversed the appellate
division and reinstated the conviction. The two statutes utilized by
the lower appellate court were found to have dissimilar goals. Justice
Mountain declared that while one seeks to suppress drug traffic, the
other seeks to prevent driving by those with impaired faculties. He
then noted that since the statutory purposes were not the same, the
rule of in pari materia cannot be used to construe similarly the word
"narcotic" as it appears in both statutes. The legislature did not in-
tend that the two be read together. Id. at 325-26, 338 A.2d at 811-
12.

Although the expert witness did not testify at the trial that
methaqualone was a narcotic drug, he did state that it impaired
judgment. Id. at 328, 338 A.2d at 812. According to Justice Moun-
tain, this testimony, along with the statements of the arresting officer,
was sufficient to establish beyond a reasonable doubt that
"methaqualone may produce a narcotic effect on a person so altering
his or her normal physical coordination and mental faculties as to
render such person a danger to himself as well as to other persons on
the highway." Id. at 328, 338 A.2d at 812-13.

MUNICIPAL CORPORATIONS-Jones v. Buford, 71 N.J. 433, 365
A.2d 1364 (1976).

A tenant who resided in a Newark apartment building was re-
ceiving no heat or hot water due to a broken boiler. 71 N.J. at 435,
365 A.2d at 1366. The landlord had attempted to repair the boiler but
vandalism and lack of rental income had rendered this task financially
impossible. Id. at 435-6, 365 A.2d at 1366. Subsequently, the tenant
commenced this action seeking to compel the Director of the Newark
Department of Health and Welfare to perform the function of a
statutory agent for the landlord, in accordance with the provisions of
N.J. STAT. ANN. § 2 6 :3-11(p) (West 1964). 71 N.J. at 435, 365 A.2d at
1366.

The issue presented here was a determination of whether N.J.
STAT. ANN. § 2 6 :3-3 1(p) (West 1964) was enabling or self-executing.
71 N.J. at 436, 365 A.2d at 1366. Justice Mountain concluded that
the statute was an enabling one. In so holding, Justice Mountain de-
fined the term "enabling" as "a grant of an optional or elective
power." Id. He further stated that action by the local authority is
required to trigger an enabling statute. Id. at 436-37, 365 A.2d at
1366-67. Contrarily, self-executing legislation "bestows a power, or in
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some cases an obligation, directly upon the local agency of govern-
ment." Id. at 437, 365 A.2d at 1367.

Justice Mountain based his determination upon the language
contained within the statute, and also upon public policy considera-
tions. Id. at 439-40, 365 A.2d at 1368-69. This conclusion required
that the plaintiff be denied relief in the absence of specific municipal
action. Id. at 440-41, 365 A.2d at 1369.

MUNICIPAL CORPORATIONS-Smith v. Township of Hazlet, 63
N.J. 523, 309 A.2d 210 (1973).

The governing body of the township of Hazlet (defendant)
adopted certain resolutions which provided that police sergeants are
to be assigned such duty as the township committee may direct and
that in the absence of such direction they are to be assigned as the
Chief of Police may designate. 63 N.J. at 525, 309 A.2d at 211. The
resolutions further placed other restrictions on the Chief of Police.
The resolutions were adopted to implement a plan restructuring the
police department that the township had been considering for some
time. Id. The Chief of Police of Hazlet (plaintiff) subsequently insti-
tuted this action in lieu of prerogative writ challenging the validity of
the resolutions. Id. The plaintiff maintained that the resolutions tres-
passed upon prerogatives inherent in his office. Id. The trial court
granted defendant's motion for summary judgment. The appellate di-
vision affirmed in an unreported opinion, and the supreme court
granted certification. 62 N.J. 81, 299 A.2d 78 (1972).

The New Jersey supreme court, speaking through Justice Moun-
tain, held that, apart from the powers derived from the township
governing body, the plaintiff had no powers of which to be deprived.
63 N.J. at 526, 309 A.2d at 212. Justice Mountain stated that under
N.J. STAT. ANN. § 40A:14-118 (West 1979), the plaintiff's powers are
derivative in nature, having their basis in the ordinances, resolutions,
rules and regulations adopted and promulgated by the governing
body in the exercise of its broad statutory responsibility. Id. at 526-
27, 309 A.2d at 212.

Accordingly, he discounted the plaintiff's argument that N.J.
STAT. ANN. § 40:107-1 (West 1979), which provided that the chief of
police shall hold office for a term of three years and have the respon-
sibility of its efficiency, was applicable to the instant issues. 63 N.J. at
527, 309 A.2d at 212. Furthermore, the court held that the statute
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applied only to cities having a population of more than 12,000 and
could not be extended to effect the police departments of townships.
Id. Justice Mountain noted that these two comprehensive statutes
were enacted by the same legislative body in the same year and that
it was permissible to infer that the distinction in the police chiefs'
authority was a purposeful one. Id. He noted that prior cases have
insisted upon strict compliance with statutory grants of power where
the issue has concerned the regulation or control of the police de-
partment or police personnel. Id. at 528, 309 A.2d at 212.

Justice Mountain also rejected the plaintiffs contention that the
action of the governing body offended the constitutional doctrine of
the separation of powers. Id. at 530, 309 A.2d at 214. He.stressed
that this doctrine is applicable to our federal and state governments
and generally has no applicability to municipalities. Id.

MUNICIPAL CORPORATIONS-BONDs-Dolan v. Borough of
Tenafly, 75 N.J. 163, 380 A.2d 1119 (1977).

The Borough of Tenafly enacted an ordinance which authorized
the acquisition of a 294 acre tract of land under the Green Acres
Land Acquisition Program. This program was designed to preserve
currently undeveloped land for parks and recreation purposes. The
purchase was to be funded by the issuance of bonds. 75 N.J. at 166,
380 A.2d at 1121. Due to an unexpectedly high condemnation award
involving the property representing the bulk of the acquisition, it be-
came necessary for the borough to enter into negotiations with vari-
ous parties. These negotiations resulted in a settlement under which
the borough would acquire 250.5 acres outright with the remainder
being held by several groups having similar open recreational pur-
poses. The construction of a private recreational center was allowed
on a small portion of one of the tracts. Id. at 168, 380 A.2d at 1121.
The original ordinance was altered by the adoption of a resolution to
reflect these modifications to the original plan. A group of Tenafly
taxpayers challenged the validity of the alteration of the original bond
ordinance by resolution and asserted that only a subsequent ordi-
nance could amend the original ordinance. Id. at 166, 168, 380 A.2d
at 1121, 1122. It was further asserted that the acquisition of the last
large residential tract in the borough was contrary to the intent of the
decision in Southern Burlington County N.A.A.C.P. v. Township of
Mount Laurel, 67 N.J. 151, 336 A.2d 713 (1975). The trial court
granted the Borough of Tenafly's motion for summary judgment and
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certification was granted while the appeal was pending unheard in the
appellate division. 71 N.J. 517, 366 A.2d 673 (1976).

The supreme court, speaking through Justice Mountain, held
"that an amendment to a bond ordinance which does not substan-
tially alter required provisions of the ordinance may be effected by
resolution." 75 N.J. at 171, 380 A.2d at 1123. The court also found
that the acquisition of land for the preservation of open spaces was
not contrary to the decision in Mount Laurel, and noted that projects
such as this one "received the strongest kind of support from both the
legislative and executive branches of government." Id. at 175, 380
A.2d at 1125. The critical inquiry concerning the appropriateness of
the resolution process vis a vis an amended ordinance centered upon
whether there had been a substantial change in the purposes, esti-
mated amount or total cost of the project, all of which were statutorily
required in a bond ordinance under N.J. STAT. ANN. § 40A:2-12
(West 1979). The facts at hand were found not to constitute such a
substantial alteration of these factors as to require amendment by or-
dinance. 75 N.J. at 169-71, 380 A.2d at 1122-23.

Judge Conford, temporarily assigned, dissented on the issue of
whether the adoption of the various alterations of the original plan
constituted a substantial modification of the original ordinance, con-
cluding that an amending ordinance should have been required. Id.
at 180, 380 A.2d at 1128.

MUNICIPAL CORPORATIONS-CONTRaCTS-In re Application of
the Borough of Saddle River, 71 N.J. 14, 362 A.2d 552 (1976).

The Borough of Saddle River (Borough) had contracted with a
local scavenger for solid waste disposal service. 71 N.J. at 18, 362
A.2d at 554-55. Upon passage of the Solid Waste Utility Control Act
of 1970, N.J. STAT. ANN. §§ 48:13A-1 to -13 (West Cum. Supp.
1979-1980), the Borough filed the contract as required by the legisla-
tion. 71 N.J. at 18-19, 362 A.2d at 555. Subsequently, the Borough
applied to the Board of Public Utility Commissioners (PUC) for ap-
proval of the contract. The Borough also sought a declaratory ruling
that scavengers are a public utility and, as such, are not subject to
the requirement of competitive bidding as set forth in N.J. STAT.

ANN. § 40:66-4 (West 1967). 71 N.J. at 17-19, 362 A.2d at 554-55.
The PUC declined to issue the declaratory ruling, holding that

N.J. STAT. ANN. § 40:66-4 (West 1967) had not been repealed by
implication. 71 N.J. at 20, 362 A.2d at 555. Furthermore, the PUC
recommended that clarifying legislation be enacted stating unequivo-
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cally that competitive bidding is required for contracts with solid
waste collection utilities. Id. The appellate division upheld the PUC's
decision in an unreported opinion. The supreme court subsequently
granted certification. 68 N.J. 165, 343 A.2d 453 (1975).

The court, speaking through Justice Mountain, held that public
policy and the legislative intent strongly favor competitive bidding in
the solid waste disposal area. 71 N.J. at 24, 362 A.2d at 558. Al-
though scavenger service had been denominated a public utility and
placed under the control of the PUC, a thorough review of the
statutory scheme revealed that there was no intent to exempt this
service from competitive bidding. Id. at 27-29, 32, 362 A.2d at 559-
60, 562. The PUC does have the authority to designate franchise
areas for solid waste disposal utilities; however, it has not elected to
exercise this power. Id. at 31-32, 362 A.2d at 562. Until such time as
this election is activated, solid waste disposal is still subject to com-
petitive bidding requirements. Id.

MUNICIPAL LAW-Van Ness v. Borough of Deal, 78 N.J. 174, 393
A.2d 571 (1978).

The Borough of Deal constructed the Deal Casino, a recreational
complex on a municipally owned section of ocean beachfront prop-
erty. The Casino membership was restricted to residents or property
owners in Deal. The beach area immediately bordering the high
water mark was open to the public for swimming, fishing and recrea-
tion. The area fifty feet inland from the high water was roped off and
restricted for use by casino members only. 78 N.J. at 176, 393 A.2d
at 572.

An action was brought by the state Public Advocate against the
Borough of Deal charging that the operation of the casino facility il-
legally discriminated against non-residents. The chancery court, on
the basis of equal protection and municipal power, ruled that mem-
bership in the casino and use of the whole expanse of beach must be
made available to non-residents and residents equally. 139 N.J.
Super. 83, 352 A.2d 599 (Ch. Div. 1975). The appellate division re-
versed, holding that the classification for the use of residents only was
reasonable and, therefore, did not violate equal protection. 145 N.J.
Super. 368, 367 A.2d 1191 (App. Div. 1976). In addition, the open
public access to the portion of the beach fifty feet above the high
water line was sufficient to satisfy the public trust doctrine. Certifica-
tion was granted. 74 N.J. 262, 377 A.2d 667 (1977).
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The supreme court reversed the appellate division's decision to
the extent that "the municipally owned beach in front of the Deal
Casino must be opened to the general public." 78 N.J. at 181, 393
A.2d at 574. The public trust doctrine as set forth in Borough of
Neptune v. Borough of Avon-by-the Sea, 61 N.J. 296, 294 A.2d 47
(1972), was determined by the majority to be applicable in this factual
situation. Finally, the court held that the municipally owned upland
island area adjacent to the tidal waters must be open to all on equal
terms and without preference. 78 N.J. at 179, 393 A.2d at 573.

Justice Mountain dissented. He expressed serious reservations
concerning the majority's expansion of the public trust doctrine. He
further noted the general uncertainty as to its scope and the ramifica-
tions of its application to the beaches currently owned by New Jersey
municipalities. Justice Mountain posed the question of whether there
was, in fact, a taking of property by operation of the doctrine for
which there should be compensation provided. He felt "that no more
land or water should be found to come within the ambit of the public
trust until such time as the scope and contours of this doctrine are
made clear." Id. at 189, 393 A.2d at 579 (Mountain, J., dissenting).
He further observed that it was unclear as to what role the legislature
would play in determining the boundaries and application of the pub-
lic trust doctrine in New Jersey.

MUNICIPAL LAW-ZONING-Deerfield Estates, Inc. v. Township
of East Brunswick, 60 N.J. 115, 286 A.2d 498 (1972).

Plaintiff owned a tract of land in the defendant Township which
he intended to develop. The Township's Planning Board approved
plaintiff's development plan on condition that he install or guarantee
the installation of water mains to the municipally owned water utility.
The plaintiff subsequently agreed to the condition. Four months later
he wrote to the Township demanding that the municipality install the
water mains. The Township refused the demand and litigation en-
sued. The trial court granted summary judgment for the defendant
which was affirmed by the appellate division. Plaintiff appealed to the
supreme court alleging that the case involved a substantial question
arising under the Constitutions of the United States and of the State
of New Jersey. 60 N.J. at 118, 286 A.2d at 499.

Rejecting plaintiff's constitutional challenge, the supreme court
agreed to hear the case because of its general public importance. Id.
at 121, 286 A.2d at 500. The court, speaking through Justice Moun-
tain, held that under New Jersey law a municipality which has
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created a planning board and adopted an adequate subdivision ordi-
nance, may require that water mains be installed as a condition of
subdivision approval under authority of N.J. STAT. ANN. § 40:55-1.21
(West 1967) (repealed 1976). 60 N.J. at 122, 286 A.2d at 502. The
court further posited that a municipality "may" impose the cost of
installation upon the developer in an appropriate case. Id. at 123, 286
A.2d at 502. Justice Mountain stated that the general rule requires
that "municipalit[ies] must treat persons who are similarly cir-
cumstanced within the community served or to be served by the util-
ity equally...." Id. at 128, 286 A.2d at 506. Municipalities are given
the discretion to determine the means by which they will pursue the
permissible goal of imposing proportionate expenses upon those who
benefit from an extension of municipal services. Id. at 130, 286 A.2d
at 506. Among the possible means available to a municipality is to
require a developer to install water mains at his own expense so long
as appropriate local legislation permits such means and that it is fair
and equitable to do so. Id. at 131, 286 A.2d at 507.

Finally, Justice Mountain stated that the above rule must be
applied pragmatically, taking into account prior municipal patterns of
extension, the need to meet altered circumstances, permissible dif-
ferentiation between individuals and developers, or the public in-
terest. The court thus unanimously decided to vacate and remand
the case for further proceedings. Id. at 133, 286 A.2d at 508.

NEGLIGENCE-RES IPSA LoQuITuR-Anderson v. Harold Som-
berg, Inc., 67 N.J. 291, 338 A.2d 1 (1975).

Dr. Somberg had operated on Mr. Anderson for a back problem.
67 N.J. at 294, 338 A.2d at 3. During the course of this operation the
tip of a forceps-like instrument broke off and remained lodged in An-
derson's spinal canal, requiring further surgery. Id. Anderson suffered
severe and permanent physical injury as a result of this incident. Id.
at 295, 338 A.2d at 3.

Anderson sued Somberg for medical malpractice, the hospital for
negligence, the supplier on a warranty theory, and the manufacturer
on strict liability. Id. The case was tried to a jury which returned a
finding of no cause as to each defendant. Id. at 297, 338 A.2d at 4.
The appellate division reversed and remanded, and the New Jersey
supreme court granted certification. 63 N.J. 586, 311 A.2d 8 (1973).

The majority affirmed the order of a new trial, reasoning that one
of the four co-defendants had to be liable and this could only be
determined at a new trial. Id. at 298, 338 A.2d at 4. They went on to
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reason that in a case involving a helpless, unconscious plaintiff, the
burden rests with those who owed a duty of care to such person to
prove nonculpability or else incur liability for injuries suffered. Id. at
298, 338 A.2d at 5.

Justice Mountain took exception to the majority's analysis in his
dissent. He argued that the court's presumption that one of the par-
ties liable for the injury was, of necessity, before the court was not
supportable in light of the fact that the instrument in question had
been used by other surgeons on numerous prior occasions. Id. at 306,
338 A.2d at 9. While he felt that the application of the doctrine of res
ipsa loquitur was applicable to Somberg and the hospital, id. at 309,
338 A.2d at 10, he would have limited it to requiring such defendants
to show by a preponderance of the evidence their lack of fault. Id. at
310, 338 A.2d at 11. He refused to join the majority's rationale that
the rule can have the effect of placing such defendants in a group
from which "one or more must be singled out" as liable. Id. at 311,
338 A.2d at 11 (emphasis in original). He especially objected to in-
structing the jurors that they must find against at least one defendant.
Justice Mountain found this order totally lacking in rationality and in
conflict with the requirement that liability be determined by a pre-
ponderance of the evidence. Id. at 311, 338 A.2d at 10-11.

NEGLIGENCE-SUMMARY DISPOSITIONS-Rose v. Port of New
York Authority, 61 N.J. 129, 293 A.2d 371 (1972).

Edward Rose was injured when he started to pass through a set
of mechanical doors at J.F.K. Airport and either walked into or was
struck by the doors. 61 N.J. at 132, 293 A.2d at 372. He sub-
sequently brought an action for damages, alleging negligence on the
part of the Port of New York Authority, the manufacturer and the
distributor of the mechanical doors. Id. At the close of the plaintiff's
case each defendant moved, pursuant to N.J.R. 4:37-2(b), for involun-
tary dismissal of the claims against them on the basis that the plaintiff
failed to prove a prima facie case. 61 N.J. at 132, 293 A.2d at 372.
These motions were held in abeyance until after the defendants pre-
sented their testimony, at which time two of the defendants were
dismissed as per their motions, while defendant Port Authority's case
was submitted to the jury. Id. The jury returned a verdict for plaintiff
Rose in the sum of $12,000. Id.

Defendant Port Authority appealed and the appellate division, in
an unpublished decision, reversed the trial court. Id. at 132, 293
A.2d at 373. Plaintiff successfully petitioned the Supreme Court of
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New Jersey for certification. 59 N.J. 362, 283 A.2d 106 (1971). The
supreme court reversed the appellate division decision, stating that it
was not absolutely necessary for the plaintiff to prove a specific
mechanical failure in order to establish a prima facie case. 61 N.J. at
136, 293 A.2d at 374-75. In an opinion authored by Justice Moun-
tain, with Justice Hall concurring in the result, the court noted that
where motions for involuntary dismissal are made, the test becomes
whether the sum total of the evidence, taken together with all legiti-
mate inferences which can be drawn therefrom, could sustain a
judgment for the party opposing the motion. Id. at 133, 293 A.2d at
373; see Dolson v. Anastasia, 55 N.J. 2, 258 A.2d 706 (1969). If so,
the motion must be denied. Justice Mountain found that the occur-
rence indicated negligence, and in such a situation the plaintiff should
not have to prove any actual operational failure. Id. at 136-37, 293
A.2d at 375. Accordingly, Justice Mountain reasoned that since the
instrument was under the defendant's control, the plaintiff need only
raise an inference of negligence which would then place the burden
of explanation upon the defendant. Id.

Finally, the court reasoned that while the accident occurred in
New York, it was appropriate to apply New Jersey law in deciding
the case. Id. at 139-40, 293 A.2d at 376-77. Justice Mountain de-
clared that this state uses a "flexible doctrine that applies the law of
that jurisdiction having the most significant relationship and closest
contacts with the occurrence and the parties." Id. at 140, 293 A.2d at
376-77.

NEWSPAPERS--City of Plainfield v. Courier-News, 72 N.J. 171,
369 A.2d 513 (1976).

The Courier-News had moved its place of business from Plain-
field to Bridgewater Township. 72 N.J. at 174, 369 A.2d at 514. This
action was brought to determine whether the city of Plainfield could
continue to utilize the Courier-News for publication of its official
notices. Id. The applicable statutory provision requires that an official
newspaper must be published in the municipality, if available, or in
the county. Id., N.J. STAT. ANN. § 40A:2-19 (West 1979). The lower
courts had decided that the Courier-News was published in Plainfield
and, therefore, met the statutory standard. 72 N.J. at 174, 369 A.2d
at 514. The supreme court reversed, basing its decision on both
statutory language and legislative intent. Id. at 175, 369 A.2d at 515.

The basic issue in this case was the situs of publication of the
Courier-News. Id. at 182, 369 A.2d at 519. After examining a series
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of related cases, the court, speaking through Justice Mountain, held
that the Courier-News had only one place of publication and that
place was its home office. Id. at 184-87, 369 A.2d at 520-21. Justice
Mountain did note that a newspaper could have more than one place
of publication. Id. at 187-88, 369 A.2d at 521. However, certain fac-
tors such as separate editions, national circulation, and more than one
editorial office must be shown before a determination of more than
one place of publication could be reached. Id. at 188, 369 A.2d at
521-22. The Courier-News did not fit this description and, therefore,
did not qualify as the official newspaper of Plainfield. Id. at 188, 369
A.2d at 522.

ORDINANCES--New Jersey Builders Association v. Mayor of East
Brunswick, 60 N.J. 222, 287 A.2d 725 (1972).

The Township of East Brunswick, in an effort to remedy condi-
tions that were perceived by the municipality as injurious to the pub-
lic health, safety, and welfare, adopted an ordinance amending the
existing building code. 60 N.J. at 224, 287 A.2d at 726. The regu-
latory device was precipitated by the failure of building contractors to
comply with the requirements of the code and their frequent financial
irresponsibility in correcting violations, which resulted in considera-
ble losses to the purchasers of property. Id. Among the ordinance's
requirements was a provision that, prior to the issuance of a building
permit, a builder must register with the appropriate agency and for
each "property offered for sale, the contractor must ... provide a
one-year maintenance bond . . . in favor of the purchaser in an
amount equal to fifteen (15%) per cent of the sales price, 'covering
any defect . . . in violation of the Building Code.' " Id. at 224-25,
287 A.2d at 726.

The plaintiff's initiated a declaratory judgment proceeding chal-
lenging the regulation immediately after its adoption. Id. at 224, 287
A.2d at 726. The trial court concluded that the ordinance was invalid
since the township lacked the authority to promulgate the regulation.
An appeal was taken to the appellate division, and prior to oral argu-
ment, the supreme court granted the township's motion for certifica-
tion. Id.

The Supreme Court of New Jersey affirmed the trial court deci-
sion on other grounds. Id. at 235, 287 A.2d at 732. Justice Mountain,
in delivering the opinion of the court, initially found that it was
within the public interest to provide protection from "unscrupulous
and unqualified persons purporting to have the capacity, knowledge
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and qualifications of a contractor." Id. at 226, 287 A.2d at 726-27.
Therefore, "the occupation of building contractor may, by an ap-
propriate exercise of the public power, be made subject to reasonable
regulation." Id. at 226, 287 A.2d at 727. However, the court found
the ordinance, in application, to be fatally deficient.

Justice Mountain observed that the validity of the regulation's
deposit requirement was questionable in view of the plaintiff's claim
that it was an unreasonable financial burden. The court saw no need
to remand for a determination of the issue, however, since the entire
ordinance was found invalid. Id. at 232, 287 A.2d at 730. Justice
Mountain noted that the ordinance left for speculation a variety of
determinations of significant consequence, such as: whether it called
for a surety bond as opposed to an individual bond of the builder; its
specifications and conditions of the proposed bond; and, to whom the
bond was to be delivered. Id. at 232-33, 287 A.2d 730-31. Further-
more, the court found the ordinance's usage of the term "builder" to
be so encompassing that it was left vague and meaningless with re-
spect to whom the ordinance applied. Id. at 233-34, 287 A.2d at 731.
In conclusion, Justice Mountain stated that these obscurities, as well
as others inherent in the ordinance's construction, "should be made
clear and exact. In its present form .. . the ordinance must fall. We
do not think it fair to builders that they be required to submit to
regulations so vague and imprecise." Id. at 234, 287 A.2d at 731.

PARTITION-Newman v. Chase, 70 N.J. 254, 359 A.2d 474 (1976).

Howard Newman brought an action seeking partition of his in-
terest in property owned by Arthur and Dorothy Chase as tenants by
the entirety. 70 N.J. at 257-58, 359 A.2d 474, 476. Arthur Chase
became bankrupt and Newman purchased his interest from the trus-
tee in bankruptcy. Id. Partition was sought for the joint lives of the
husband and wife. Id. at 258, 359 A.2d at 476. The trial court granted
the relief requested and the supreme court granted certification while
the appeal was pending in the appellate division. The court
held that partition was not available, id. at 262, 359 A.2d at 478, but
that the plaintiff was entitled to an accounting for half the rental value
of the property. Id. at 266, 359 A.2d at 480-81. Justice Mountain,
speaking for the majority, held that spouses may not be awarded par-
tition of property held as tenants by the entirety. Id. at 260-61, 359
A.2d at 477. As a result of the bankruptcy sale, plaintiff and
defendant-wife were deemed tenants in common. Id. at 261, 359
A.2d at 477. Normally, tenants in common are entitled to partition.
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However, public policy and equitable considerations combined to
convince the court that partition should not be an absolute right of
tenants in common. Id. at 264-65, 359 A.2d at 479-80.

The right to an accounting arises from the defendant-wife's denial
of access to the property to the plaintiff, thus constituting an ouster.
Id. at 266-67, 359 A.2d at 480. In such a case, the cotenant who is
denied possession is entitled to one-half of the imputed rental value
offset by mortgage payments and maintenance expenses paid by the
defendant-wife. Id. at 267-68, 359 A.2d at 480-81.

PHYSICIANS AND SURGEONS-Guerrero v. Burlington County
Memorial Hospital, 70 N.J. 344, 360 A.2d 334 (1976).

Two physicians were denied the right to practice general surgery
at a satellite hospital of Burlington County Memorial Hospital (Hospi-
tal). 70 N.J. 344, 348-49, 360 A.2d 334, 336. This decision was based
on the size of the present staff, community needs and the number of
available hospital beds. Id. A hearing was conducted by the Joint
Conference and Credentials Committee of the Hospital at which time
the denial of admission to the medical staff was affirmed. Id. at 349,
360 A.2d at 336.

The physicians subsequently instituted action, seeking admission
to the medical staff of the hospital. The trial court granted such relief,
holding that the denial of admission was arbitrary. The appellate divi-
sion affirmed in an unreported opinion, and the supreme court
granted certification. 68 N.J. 168, 343 A.2d 456 (1975).

The Supreme Court of New Jersey, Justice Mountain writing for
the majority, upheld the decision of the Hospital Board of Trustees.
70 N.J. at 349, 360 A.2d at 336. The court first reviewed the criteria
and decision-making process employed by the hospital. Justice Moun-
tain then held that since the denial of privileges is an area within the
discretion of the Board of Trustees, the judicial inquiry must be lim-
ited to the determination of whether the decision is "arbitrary or ca-
pricious." Id. at 356, 360 A.2d at 340. Finding no unreasonable exer-
cise of discretion, the court upheld the decision of the Board of Trus-
tees. Id. at 360, 360 A.2d at 342.

PHYSICIANS AND SURGEONS-MALPRACTICE-Lopez v. Swyer,
62 N.J. 267, 300 A.2d 563 (1973).

Following a radical mastectomy, Maria Lopez was directed by
her personal physician to consult Dr. Alfred J. Swyer, a radiologist,
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for radiation therapy. 62 N.J. at 270, 300 A.2d at 565. Dr. Swyer
proceeded to administer x-ray treatments for about five weeks. Id. at
270-71, 300 A.2d at 565. Mrs. Lopez's reaction to this therapy could
fairly be characterized as " 'dramatically calamitous.' " The treatment
produced severe pain and nausea, necrotic ulcers, x-ray bums, radia-
tion fibrosis of lung and spontaneous rib fractures. Id. However, Mrs.
Lopez never thought these reactions might be the result of Dr.
Swyer's negligence until 1967, when she overheard another doctor's
conversation to that effect. Id. Mrs. Lopez then commenced this neg-
ligence suit against Dr. Swyer, his associates, and her personal physi-
cian. Id.

The defendant moved for summary judgment, which was granted
by the trial court. Id. at 270, 300 A.2d 564. The appellate division
reversed the decision, and remanded the case for trial. Subsequently,
defendant Swyer appealed. Id.

The major issue as perceived by the supreme court was whether
the personal injury statute of limitations was applicable to the plain-
tiff's claim. Id. at 271, 300 A.2d at 565. The question was whether
the general two-year statute of limitations was the proper standard or
if the so-called "discovery rule" was available to the plaintiff. Id. at
271-72, 300 A.2d 565.

The supreme court, through Justice Mountain, affirmed and
modified the appellate division's decision. Id. Justice Mountain stated
that the determination of when the "discovery rule" is applicable in a
given case is a matter of law to be decided by the court rather than a
jury. Id. at 272, 300 A.2d at 566. He further explained that such a
rule cannot be an automatic one. Rather, it must be invoked only
after all "the equitable claims of opposing parties [have been] iden-
tified, evaluated and weighed." Id. at 274, 300 A.2d at 567. Due to
the nature of such considerations, Justice Mountain posited that such
a determination should be made at a preliminary hearing, out of the
presence of the jury. Id. at 275, 300 A.2d at 567. Finally, he stated
that some of the considerations for the trial court might include the
nature of the alleged injury, the availability of witnesses and written
testimony, the length of time that has elapsed since the alleged
wrongdoing, and whether the delay has been to any extent deliberate
or intentional. Id. at 276, 300 A.2d at 568.

PROPERTY--Palanwrg Realty Co. v. Rehac, No. A-95 (Sup. Ct. N.J.
June 27, 1979).

The plaintiffs brought suit to quiet title to two tracts of land in
Burlington County. Defendants, Joseph Rehac and Alexander
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Piatkowski, claimed title to one tract, and defendants, David Worth
and Ezra Sharp, claimed title to the other tract. Slip op. at 1-2.

The chains of title for both parties began with a common grantor,
the Asbury Company (Asbury). Id. at 3. On February 12, 1913, As-
bury conveyed both properties in question to Appleby Estates
(Appleby). The deed was recorded on February 18, 1913. Id. How-
ever, on February 15, 1913, Asbury also conveyed the land in ques-
tion to Robert E. Taylor by warranty deed. This deed was recorded
on April 25, 1913. Id. at 3-4.

Plaintiff's chain of title continued with a 1924 reconveyance back
to Asbury by Appleby. The description contained an exception of 429
acres to Robert E. Taylor, purportedly conveyed to him by Appleby.
In fact, the original conveyance to Taylor was made by Asbury Com-
pany. Id. J. Randolph Appleby was present and majority stockholder
in both Asbury and Appleby, and, as such, executed the 1913 con-
veyance from Asbury to Appleby, as well as the 1924 reconveyance.
Id. at 7.

On August 15, 1966, Asbury, Appleby, and Appleby and Wood
Co. conveyed by quitclaim deed all of their property in Burlington
County to Anthony J. Del Tufo Agency, Inc. Id. at 5. Plaintiffs were
successors in title, through mesne conveyances to the Del Tufo
Agency. Id. at 6.

The defendants' chain of title continued from the Taylor deed of
1913 through a series of mesne conveyances until September 13, 1971
when the Kupire Corporation conveyed one of the disputed tracts to
defendants Worth and Sharp and the other to Rehac and Piatkowski
on November 21, 1973. Id. at 2. The former deed was recorded on
September 14, 1971 and the latter on November 26, 1973. Id.

Both parties moved for summary judgment. The trial court de-
nied plaintiff's, and granted defendants' motion. Id. The appellate di-
vision reversed and entered judgment for plaintiffs. Id. The supreme
court granted defendants' petition for certification. Id.

Justice Mountain, writing for a unanimous court, vacated the de-
cision of the appellate division and remanded the case to the trial
level. Id. at 7-8. He noted that the underlying purpose of the record-
ing system is to enable purchasers for value to rely on the record, so
that one who purchases and records a land sale will prevail even over
an earlier purchaser, so long as there is no actual notice of the earlier
sale. Id. at 8-9; see N.J. STAT. ANN. §§ 46:21-1, 46:22-1 (West 1940
& Cum. Supp. 1979-1980). Since a subsequent purchaser is bound
only to complete a "reasonable" search of the record, Del Tufo would
not have record notice of the Taylor deed because the original deed
from Asbury to Appleby was recorded prior to recordation of the
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Taylor deed. Slip op. at 12-13; see Glorieux v. Lighthipe, 88 N.J.L.
199 (E. & A. 1915).

The Justice stated that since the case was decided on a motion
for summary judgment, the question of actual notice by Del Tufo and
subsequent purchasers should be left for remand. Slip op. at 14, n.6.
While reserving final judgment, he also noted that the exception of
429 acres to Robert Taylor in the 1924 deed of reconveyance to As-
bury would probably not constitute actual notice to subsequent pur-
chasers in plaintiff's chain of title, id. at 15, and that the doctrine of
estoppel by deed is not applicable to a subsequent purchaser for
value without notice. Id. at 16-17.

PROPERTY TAXES-City of Bayonne v. Port Jersey Corp., 79 N.J.
367, 399 A.2d 649 (1979).

In the years 1972 and 1973, the city of Bayonne taxed as realty
three very large construction cranes owned by the Port Jersey Corpo-
ration and operated by Global Terminal and Container Services, Inc.
79 N.J. at 369, 399 A.2d at 649. The cranes themselves are mounted
on railroad-type tracks, and are readily movable. Id. Bayonne as-
sessed a tax under N.J. STAT. ANN. § 54:4-1 (West 1960 & Cum.
Supp. 1979-1980), which allows real property to be taxed by the local
taxing district. 79 N.J. at 369, 399 A.2d at 649-50. The Hudson
County Board of Taxation, however, disagreed with the city, and held
the cranes were personal property. The State Division of Tax Appeals
affirmed, but the appellate division reversed, holding these 1,000,000
pound, $1,000,000 cranes to be real property. Id. at 369-70, 399
A.2d 649-50. The taxpayers' petition for certification to the New Jer-
sey supreme court was subsequently granted. 75 N.J. 533, 384 A.2d
513 (1977).

The supreme court, per Justice Mountain, reversed the appellate
division and reinstated the judgment of The State Division of Tax
Appeals. In ruling that these cranes were personal property, Justice
Mountain found the cranes did not fall within the exception to the
Business Personal Property Tax Act, N.J. STAT. ANN. §§ 54:11A-1 to
21 (West Cum. Supp. 1979-1980), and were therefore taxable under
that statute as personal property. 79 N.J. at 380-81, 399 A.2d at
655-56. The exception referred to is contained in N.J. STAT. ANN.

§ 54:11A-2(2) (West Cum. Supp. 1979-1980) which states in pertinent
part, that personal property shall not include "goods and chattels so
affixed to real property so as to become part thereof and not to be
severable or removable without material injury thereto." The appel-
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late division had relied on the "material injury" test as applied under
the superceded Uniform Conditional Sales Act. The test under that
Act was not one of physical injury to the property but rather a test of
functional or economic injury to the owner. 79 N.J. at 375, 399 A.2d
at 653. In disagreeing with this interpretation, Justice Mountain held
the state's adoption of the Uniform Commercial Code in 1961
changed the meaning of the phrase "material injury." It is now con-
strued to mean "only those chattels the removal of which will do
irreparable or serious physical injury or damage to the freehold." Id.
at 378, 399 A.2d at 654. This interpretation, combined with a legisla-
tive intent "to create in New Jersey a fiscal climate that will contrib-
ute to the attraction of industry," led to the court's conclusion that
the cranes were personal property and therefore not subject to local
taxation. Id. at 380, 399 A.2d at 655.

PUBLIC FINANCE-BONDS-Holster v. Board of Trustees of Pas-
saic County College, 59 N.J. 60, 279 A.2d 798 (1971).

This case presented the supreme court with the opportunity to
review a trial court's determination that the County College Bond
Act, N.J. STAT. ANN. §§ 18A:64A-22.1 to -22.8 (West Cum. Supp.
1979-1980), was unconstitutional. The County College Bond Act sup-
plements earlier legislation which provided for the creation of county
colleges. The Act deals with the issuance by a county of bonds, the
proceeds of which are used to make up the state's share of the cost of
the county college's capital outlay. Interest payments are to be made
by the state appropriations as will the principal of the bonds at their
maturity. The Act also provides that notes or bonds issued pursuant
to the statute shall not constitute debts or liability of the state but are
dependent for repayment upon appropriations. 59 N.J. at 62-65, 279
A.2d at 798-800.

The plaintiff contended that this legislation violated article VIII,
section 2, paragraph 3 of the New Jersey Constitution, generally re-
ferred to as the debt limitation clause. This clause prohibits the legis-
lature from creating a debt or liability which, together with previous
liabilities, exceeds one per centum of the total amount appropriated
by the general appropriation law for a fiscal year. Id. at 65 & n. 1, 279
A.2d at 800 & n.1.

The supreme court concluded that the County College Bond Act
was not violative of the debt limitation provision of the constitution.
Justice Mountain, writing for a unanimous court, initially observed
that the legislation in issue contains an "apparent internal inconsis-
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tency" in that it provides for the payment of county bonds by means
of state appropriation while disavowing any state obligation in the na-
ture of a debt or liability. Id. at 66, 279 A.2d at 801. The trial court
had interpreted the Act as requiring the state to fulfill the payment
obligation. Justice Mountain, however, found that in light of the
principle of statutory interpretation which holds that legislation
should be read so as to sustain its constitutionality, a different in-
terpretation was required. Specifically, he held that "the bonds do
not become the obligations of the State and that the statute does not
impose upon the State a legally binding or enforceable obligation to
pay them or to reimburse the county upon its making payment." 59
N.J. at 66, 279 A.2d at 801. Justice Mountain concluded that, despite
the language of the legislation, the bonds do not constitute obligations
of the state, but only of the counties that issue them.

PUBLIC LANDS-Hyland v. Borough of Allenhurst, 78 N.J. 190,
393 A.2d 579 (1978).

The Borough of Allenhurst (Borough) includes a 300-foot section
of ocean beach which is suitable for swimming and recreation. The
Borough owns and maintains a beach club adjacent to the bathing
beach which includes toilet facilities, bathhouses, pools and cabanas.
Membership in the beach club is open to residents and nonresidents
although nonresidents must pay higher fees. The club's operating
losses are financed by general borough tax revenues. 78 N.J. at 194
n.1, 393 A.2d at 581.

In an unreported opinion, the trial court held that club member-
ship fees must be equal for residents and nonresidents and provision
must be made for daily admission to the facilities. The appellate divi-
sion, 148 N.J. Super. 437, 372 A.2d 1133 (App. Div. 1977), sustained
the trial court ruling that all dry beach areas must be open to all
persons on equal terms, but reversed the ruling that required equal
beach club fees be charged to residents and nonresidents, noting that
the operating deficit was covered by borough tax revenues. 78 N.J. at
194 n.1, 393 A.2d at 581. One appellate division judge dissented on
the issue of whether changing and toilet facilities must be made avail-
able to all without discrimination. The attorney general appealed as of
right.

Justice Sullivan, writing for the majority, upheld the findings of
the appellate division except on the issue raised by the dissenting
judge below, holding that "where municipal toilet facilities exist adja-
cent to a public beach area, it would be an abuse of municipal power
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and authority to bar the users of the public beach from access to this
basic accommodation." 78 N.J. at 196, 393 A.2d at 582. It was specif-
ically noted by Justice Sullivan that this holding was not grounded
upon an application of the public trust doctrine.

Justice Mountain, dissenting, urged full affirmance of the appel-
late division judgment. N.J. STAT. ANN. § 40: 61-22.20 (West 1967 &
Cum. Supp. 1978-1979) was construed to be "a delegation by the
Legislature to the governing body of each municipality which owns a
beach bordering on the Atlantic Ocean, of total and exclusive control
of the beach area." 78 N.J. at 198, 393 A.2d at 583 (Mountain, J.,
dissenting). Accordingly, Justice Mountain characterized the action of
the majority as "simply altering a perfectly acceptable and valid legis-
lative scheme to conform to what is no more than a judicial prefer-
ence." Id.

PUBLIC LANDS-LeCompte v. New Jersey, 65 N.J. 447, 323 A.2d
481 (1974).

Ramon LeCompte submitted several applications to the Natural
Resource Council in the Department of Environmental Protection,
pursuant to N.J. STAT. ANN. § 12:3-10 (West 1979), to purchase cer-
tain riparian lands from the state. LeCompte filed these applications
after the discovery by state officials that he had already encroached
upon these lands through the development of adjacent properties.
The Council gave tentative approval to the applications, and fixed a
price for the lands. In addition to the sales price, a so-called "'use
and occupancy assessment,"' was imposed and made a condition to
the sale. 65 N.J. at 449, 323 A.2d at 482.

The plaintiff instituted a declaratory judgment suit in the chan-
cery division to seek a ruling on the validity of these assessments.
The State counter-claimed for damages arising from plaintiff's trespass
and for an order to compel the plaintiff to vacate and return the lands
in controversy to their former condition. The judge entered an order
sua sponte, transferring the suit to the appellate division pursuant to
N.J.R. 2 :2-3(a)(2), but retained jurisdiction of the defendant's
counter-claim. The appellate division held that the Council lacked au-
thority to impose use and occupancy assessments, and remanded the
suit to the chancery division. 128 N.J. Super. 552, 310 A.2d 876
(App. Div. 1973). The supreme court granted the defendant's petition
for certification. 64 N.J. 496, 317 A.2d 709 (1974).

Justice Mountain, writing for the majority, reversed the judg-
ment of the appellate division. The issue was whether the Council,
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acting on behalf of the state, could require payment of an additional
sum over and above the stated consideration for the lands. The hold-
ing of the majority turned upon the characterization of the payment
as a proper consideration for the past use and occupancy of the land,
rather than a use and occupancy assessment. Id. at 451-52, 323 A.2d
at 482-83. Justice Mountain held that the Council had no authority to
impose a governmental charge or duty on the sale of land. Id. Fi-
nally, the court viewed this additional payment as merely an ingre-
dient of the purchase price, thus finding the Council's actions well
within its statutory grant of power. Id. at 451-52, 323 A.2d at 483.

PUBLIC OFFICIALS AND EMPLOYEES-Township of Springfield
v. Pederson, 73 N.J. 1, 372 A.2d 286 (1977).

Police officer Pederson sustained a knee injury in April, 1972.
After hospitalization he returned to light duty until April, 1973, when
he was ordered to undergo therapy and placed on mandatory sick
leave during which time he received disability benefits in lieu of sal-
ary. In August, 1973, on his personal physician's advice, he refused to
return to active duty despite an order issued pursuant to a police
doctor's examination. He was subsequently disciplined and dismissed
by order of the township committee. The county court reversed the
dismissal and ordered reinstatement at full pay as well as payment of
full back salary from August, 1973. In an unreported opinion the ap-
pellate division affirmed. Certification was granted. 69 N.J. 447, 354
A.2d 644 (1976).

The supreme court, Justice Mountain writing for a unanimous
court, held that "where a municipal official has been denied compen-
sation because of a suspension or dismissal judicially determined to
have been illegal, he will become entitled to receive from the munic-
ipality exactly the amount of remuneration . . . as he would have re-
ceived but for the improper conduct on the part of his employer." 73
N.J. at 7, 372 A.2d at 289. It was noted that N.J. STAT. ANN.
§ 40A:14-151 (West 1979) was enacted to modify the harsh common
law rule which denied public officers compensation lost due to an
illegal suspension or dismissal. The facts of the case put in issue
whether the officer should be entitled to recover full salary or only
the amount of compensation, i.e. insurance benefits, he would have
received but for the dismissal. Justice Mountain examined the legisla-
tive purpose of the statute and the public interest in conserving pub-
lic funds and determined that it was not consistent to allow windfall
recoveries where the official would not have been entitled to full sal-

[Vol. 10: 184



DIGESTS

ary during the period of his illegal suspension or dismissal. The case
was remanded to the trial court for determination of the amount of
compensation which officer Pederson would have been entitled to but
for the illegal dismissal. 73 N.J. at 7, 372 A.2d at 289.

PUBLIC SCHOOLS-TERMINATION OF EMPLOYMENT-Donaldson

v. Board of Education of North Wildwood, 65 N.J. 236, 320 A.2d
857 (1974).

Mary C. Donaldson, plaintiff, was a teacher employed by the
Board of Education of North Wildwood. In January, 1969, she was
informed by the Superintendent of Schools that she would not be
rehired for the 1969-1970 school year. The school board refused to
give her any reasons for her termination. Plaintiff filed a petition with
the State Commissioner of Education. The Commissioner dismissed
the petition. The State Board of Education affirmed the dismissal.
The Appellate Division in turn, affirmed the decision of the State
Board, 65 N.J. at 239, 320 A.2d at 858.

Plaintiff's petition for certification was granted to decide the
issue of "'whether a non-tenure school teacher is entitled to a state-
ment of reasons for her non-retention by a school board."' Id. The
supreme court, speaking through Justice Jacobs, held that Ms.
Donaldson was entitled to a statement from the Board of Education
detailing the reasons why she was not rehired. Id. at 245, 320 A.2d at
861-62.

Justice Mountain filed a dissenting opinion in which he stated
that he did not disagree on policy grounds with the majority holding.
Id. at 249, 320 A.2d 864 (Mountain, J., dissenting), but rather, he
believed that sections 18A:27-10 to -13 of the New Jersey Statutes
Annotated controlled the issue. Id. at 249-51, 320 A.2d at 864-65
(Mountain, J., dissenting). Under this statute, a nontenured teacher
who is not rehired need only be given written notice of termination;
nothing is said about giving reasons for nonrenewal.

Justice Mountain then examined the legislative history of the
statute to determine the intent of the legislators. Id. at 251-53, 320
A.2d at 865-66. When the bill was originally introduced in the State
Senate, it provided for the giving of reasons and for a hearing before
the Board of Education. Id. at 251-52, 320 A.2d at 865-66. These
provisions were deleted prior to the legislation's passage. Id. at 253,
320 A.2d at 866. Hence, Justice Mountain believed that the intent of
the legislature was made clear. He noted that "[e]xamination of the
legislative history of this enactment reveals an unequivocal repudia-
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tion by the upper branch of the Legislature of the requirement that
reasons be given to a nontenure teaching staff member upon the non-
renewal of his or her contract. This Court should defer to this clear
expression of legislative intent and accept it as binding." Id. at 254-
55, 320 A.2d at 867.

REAL PROPERTY--Conklin v. Davis, 76 N.J. 468, 388 A.2d 598
(1978).

The Conklins (sellers) contracted to sell and convey a residential
property in Ridgewood to the Davis' (purchasers). 76 N.J. at 470, 388
A.2d at 600. The Davis', as purchasers refused to complete the sale
alleging defects in title and misrepresentation on the part of the sell-
ers. Id. at 470-71, 388 A.2d at 600. Apparently, the Conklins based
the validity of the title to a portion of the premises on a claim of
adverse possession. Id. at 472, 388 A.2d at 600. The purchasers ar-
gued that the sellers should have perfected the title prior to the date
of closing and since they did not, the purchasers were justified in
repudiating the contract. Id. at 472, 388 A.2d at 600.

The sellers instituted the suit asking for specific performance
while the purchasers counterclaimed for rescission of the contract. Id.
at 471, 388 A.2d at 600. The sellers then dropped their claim of
specific performance and the case was argued solely on the issue of
rescission. Id.

The trial court granted the sellers' motion for judgment at the
conclusion of the purchasers' argument but on appeal the appellate
division reversed the trial court's decision in an unreported opinion.
Id. When the appellate division ordered that judgment be entered for
the purchasers rather than remanding for a new trial, the sellers
moved for a rehearing pointing out that they had never presented a
defense to the purchasers' claim of rescission since judgment was
granted at the trial level at the conclusion of the purchasers' argu-
ments. This motion for rehearing was denied. Id.

The supreme court reversed the appellate division decision and
remanded for a new trial. Id. Justice Mountain noted that had the
trial judge denied the sellers' motion, then the sellers could have
offered evidence to support their position. Id. The appropriate rule,
N.J.R. 4:40-1 (1979), cited by Justice Mountain, stated that "[i]f the
motion is made prior to the close of all the evidence and is denied,
the moving party may then offer evidence without having reserved
the right to do so." Additionally, Justice Mountain noted that "[t]he
vendors cannot be denied this right simply because the adverse rul-
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ing emanated from an appellate court rather than the trial court." 76
N.J. at 472, 388 A.2d at 600 (emphasis omitted).

Justice Mountain found both courts, trial and appellate division,
to be in error. Id. at 477, 388 A.2d at 603. Instead of granting a
judgment for either party on the basis of only the purchasers' evi-
dence, the Justice remanded the case to the superior court for a new
trial so that all of the evidence is heard. Id. Furthermore, he stated
that once the purchaser has proved that the record title is outstanding
in someone other than the seller, the burden of proof then shifts to
the seller to establish his title by adverse possession. Id.

RENTS AND RENT CONTROL-Helmsley v. Borough of Fort Lee,
78 N.J. 200, 394 A.2d 65 (1978).

The Borough of Fort Lee enacted a rent control ordinance in
1974, which generally allowed rent increases equal to the rise in the
Consumer Price Index (CPI). A 2.5% ceiling, however, was imposed
upon all rent increases. Increases in real estate taxes could be au-
tomatically passed through under the plan. The ordinance further
provided for specific hardship relief through an unpaid board which
could grant greater increases under the appropriate circumstances.
These hardship exceptions to the rent ceiling would lapse automati-
cally after one year. In 1976, Fort Lee enacted a revised rent control
plan which keyed the Maximum Annual Percentage (MAP) to in-
creases in real estate taxes and applicable components of the CPI.
This plan specifically repealed the automatic passthrough of real es-
tate tax increases of the 1974 ordinance and was to become effective
upon the final disposition of litigation pending which concerned the
validity of the 1974 Rent Control Plan.

This decision represents a consolidation of three cases, one chal-
lenging the validity of the 1974 rent control ordinance and two chal-
lenging the 1976 revision. The trial court upheld the constitutionality
of the 2.5% limitation, but issued a temporary restraining order
against its enforcement and allowed the landlords to collect rent in-
creases in excess of 2.5%, requiring that the excess be escrowed
pending the outcome of the appeal. 78 N.J. at 205-06, 394 A.2d at
67. The appellate division affirmed the trial court decision. As per the
challenges to the 1976 ordinance, the trial court held that the clause
repealing the tax passthrough provision was valid, but that all other
provisions of the ordinance were deemed invalid due to the effective
date which was contingent upon the outcome of the litigation on the
first ordinance. The New Jersey supreme court granted certification
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on all three cases. The judgments were vacated and the cases were
consolidated and remanded for a plenary hearing to take evidence on
the issue of a just and reasonable return. On remand, the trial court
determined on the basis of the evidence that the Fort Lee rent con-
trol ordinance was confiscatory and thus invalid.

The unanimous supreme court opinion, authored by Justice
Mountain held that: (1) the provision of the 1974 ordinance which
imposed a 2.5% ceiling on rent increases without providing for
"prompt and efficacious relief from widespread confiscatory effects of
the 2.5% limitation" was unconstitutional; 78 N.J. at 233, 394 A.2d at
81; (2) the tax passthrough repeal section in the 1976 ordinance was
invalid; and (3) "It]he contingent effective date did not render any
portion of [the 1976 ordinance] invalid." Id. at 237, 394 A.2d at 83.

Justice Mountain examined the practicability of various methods
which have been put forth to determine what constitutes a just and
reasonable return. In the situation of an efficient landlord under a
rent control statute, it was determined that an analysis of the impact
of the ordinance upon the net operating income (NOI) would be most
practicable, although other methods were not foreclosed. On the
basis of the evidence adduced at the plenary hearing, it was deter-
mined that "the unrelieved operation of the 2.5% automatic increases
can be expected to diminish NOI steadily .... ." 78 N.J. at 222, 394
A.2d at 75. This steady decline in income would eventually become
confiscatory by denying the landlord's constitutional right to a just
and reasonable return. This confiscatory potential became an uncon-
stitutional burden when the court looked at the administrative relief
procedures provided for in the ordinance and found them to be too
slow and cumbersome to provide effective hardship relief. Although
the Fort Lee ordinance containing a 2.5% ceiling was thus found to
be unconstitutional, Justice Mountain pointed out "that a municipality
can constitutionally enact rent control ordinances with stringent con-
trols like Fort Lee's. If it does so, however, it must be prepared to
protect landlords' interests by providing prompt, fair, and efficacious
administrative relief." 78 N.J. at 242, 394 A.2d at 85-86. The section
of the 1976 ordinance which repealed the automatic passthrough of
real estate tax increase was found to be invalid for essentially similar
reasons as the 2.5% ceiling provision of the 1974 ordinance. The final
finding was that the effective date of the 1976 ordinance which was
contingent upon the final resolution of the litigation over the 1974
ordinance did not render that ordinance invalid.

RIOTS--City of Newark v. County of Essex, 80 N.J. 143, xxx A.2d
xxx (1979).
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On September 1, 1974, during a festival in Branch Brook Park,
Newark, New Jersey, attended by large numbers of Hispanic-
Americans and Puerto Rican-Americans, violations of Essex County
Park regulations were observed by park police. Altercations between
the police and those violating park regulations escalated into incidents
of such severity that the Newark police were called in. The crowd,
which then numbered about 1,000 persons, marched en masse to the
City Hall in response to the mayor's offer to meet with a representa-
tive delegation. Further incidents occurred at City Hall, and general
unrest continued until September 14, 1974. Due to this unrest, and
the threat it posed to lives and property in the city, police and fire
personnel were placed on overtime shifts, and all leaves and holidays
cancelled. 144 N.J. Super. 566, 570-72, 366 A.2d 727, 729-30 (Essex
County Ct. 1976).

The city of Newark brought suit against the county, pursuant to
N.J. STAT. ANN. §§ 2A:48-1 to -7 (The Mobs and Riots Act) (West
1976 & Cum. Supp. 1978-1979) to obtain reimbursement for over-
time payroll expenses incurred during this period. 80 N.J. at 145, xxx
A.2d at xxx.

The trial court found for the city, and awarded judgment in the
amount of $425,511.67. 144 N.J. Super. 566, 366 A.2d 727. The
county appealed to the appellate division which reversed and held
that the city had failed to establish a cause of action. 160 N.J. Super.
105, 388 A.2d 1311 (App. Div. 1978). The supreme court granted
certification to review this interpretation of The Mobs and Riots Act.
78 N.J. 333, 395 A.2d 201 (1978).

The supreme court, per Justice Mountain, affirmed the judgment
of the appellate division, holding that the statute had limited applica-
tion. In the court's opinion, the fundamental purpose of The Mobs
and Riots Act is to provide reimbursement from the public treasury
for damage to individually owned property, resulting from riots. 80
N.J. at 145, xxx A.2d xxx. Justice Mountain pointed to the short stat-
ute of limitations for filing a claim and to the limited amount
($10,000) recoverable under the Act as indicative of the Act's narrow
scope. Id. at 146, xxx A.2d at xxx.

In its argument in favor of reimbursement, the city had relied on
language contained in N.J. STAT. ANN. § 2A:48-4 (West 1976 & Cum.
Supp. 1978-1979) which directs the mayor to take all necessary legal
action to protect property attacked or threatened by mob violence. It
further states that any such expenses incurred in the performance of
this duty be paid by the county treasurer. Id. at 147, xxx A.2d at xxx.
Justice Mountain interpreted this statute as requiring that there be
some direct, ascertainable link between the expenses incurred by the
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city and a particular piece of property. The court rejected a construc-
tion of the statute which would have required a county to reimburse
a municipality for all of the expenses of quelling a riot. Justice Moun-
tain concluded that only a special expense incurred to protect specifi-
cally identifiable property requires county reimbursement under N.J.
STAT. ANN. § 2A:48-4 (West 1976 & Cum. Supp. 1978-1979). Id. at
147-48, xxx A.2d at xxx.

SECURITIES-STATE REGULATION-Data Access Systems v. State,
63 N.J. 158, 305 A.2d 427 (1973).

Data Access Systems, Inc. (Data) is a New Jersey based corpora-
tion involved in the assembly of communications equipment in the
computer field. In the early part of 1971 Data proposed to issue addi-
tional shares of its stock and filed a registration statement with the
Securities and Exchange Commission (SEC) in accordance with the
Securities Act of 1933, 15 U.S.C. § 77 a to 77 aa (West 1971). 63 N.J.
at 160-61, 305 A.2d at 429. Copies of the statements and prospectus
were filed with the New Jersey Bureau of Securities whose functions
were subsequently transferred to the Division of Consumer Affairs by
terms of the Consumer Affairs Act of 1971, N.J. STAT. ANN.
§ 52:17B-125 (West Cum. Supp. 1979-1980). 63 N.J.- at 160-61, 305
A.2d at 429. The Division issued a cease and desist order concerning
the sale or issuance of the stock within New Jersey. Id. at 161-63,
305 A.2d at 429-30. The agency's decision was based on the applica-
bility of the New Jersey Uniform Securities Law, N.J. STAT. ANN.
§ 49:3-47 to -76 (West 1970 & Cum. Supp. 1979-1980). The Division
found that the offering by Data was a violation of N.J. STAT. ANN.
§ 49:3-64(a)(vi) due to "unreasonable amounts of promoters' participa-
tion." 63 N.J. at 162, 305 A.2d at 429-30.

The agency's ruling was affirmed by the appellate division, 117
N.J. Super. 95, 283 A.2d 750 (App. Div. 1971) and the supreme court
granted a petition for certification presented jointly by Data and
the Securities Industry Association. 60 N.J. 283, 288 A.2d 25 (1972).

In an opinion delivered by Justice Mountain, the supreme court
reversed the judgment of the appellate division. 63 N.J. at 168, 305
A.2d at 433. In viewing the issue as one of statutory interpretation,
Justice Mountain rejected the lower court's reasoning by concluding
"that where securities have been registered under the Securities Act
of 1933 they may, without more, be offered or sold within this State
and . . . there need be no separate registration here." 63 N.J. at 164,
305 A.2d at 430.
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SEPARATION OF POWERS-In re Salaries for Probation Officers,
58 N.J. 422, 278 A.2d 417 (1971).

A labor contract dispute arose between the judges of the Bergen
County Court (Judges) and the probation officers whom they
employed. After prolonged negotiations between representatives of
the two groups, the Judges entered an order fixing the terms of
employment for the officers. The governmental body which would
have been required to supply the funds for the new contract, the
Board of Freeholders of Bergen County (Board) appealed the Judges'
order, and the supreme court certified the case on its own motion. 58
N.J. at 424, 278 A.2d at 418.

Justice Mountain, writing for a unanimous court, proceeded to
dispose of the Board's contentions. The Board's principal contention
was that the statutorily mandated method by which probation officers
were appointed and their salaries fixed by judges of the county court
was illegal because it improperly interfered with the exercise of the
Judges' judicial duties. Justice Mountain conceded that the disputed
activities were not purely judicial acts. However, "the doctrine of the
separation of powers was never intended to create . . .utterly exclu-
sive spheres of competence." Id. at 425, 278 A.2d at 418.

According to the court, the Judges were acting as legislative
agents, a role which was supported by long usage. The judiciary
would not be required to accept this delegation of power in cases
where it would be "incongruous or unduly burdensome." Id. at 426,
278 A.2d at 419. No such objection was extant in this case. The exis-
tence of statutory provisions providing for the county to have input
into decisions regarding appointment of, and salaries for the officers
also blunted the Board's argument questioning the propriety of hav-
ing judges determine labor contract provisions. Id. at 426, 278 A.2d
at 419. Judges in other states, which states did not possess the statu-
tory authority of New Jersey, were found to possess inherent power
to appoint and pay personnel necessary to the proper administration
of justice. Id. at 426-27, 278 A.2d at 419.

The Board's second major argument was that if it agreed to ex-
pend funds for the retroactive salary increases which had been ap-
proved by the Judges, they would be violating the local budget law.
This law forbids the expenditure of money for which no appropriation
has been made. Justice Mountain suggested that an emergency ap-
propriation by the Board would alleviate any problem in this regard.
Id. at 427, 278 A.2d at 420.
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Lastly, the court upheld specific provisions of the county officers
agreement which were attacked as exceeding the Judges' statutory
authority to fix salaries and provide for reasonable expenses. Exami-
nation of the legislative intent behind several statutes enabled the
court to refute the County's contentions. The court accordingly held
that the agreement negotiated by the Judges was proper in all re-
spects and it was thus affirmed. Id. at 430, 278 A.2d at 421.

SEX CRIMES-State v. Dorsey, 64 N.J. 428, 316 A.2d 689 (1974).

Richard Dorsey and Michael Watts were engaged in the solicita-
tion of professional photographs to be taken in the home. While in-
terviewing a prospective female subject, Watts allegedly commented
on the young lady's figure and placed his hand under her dress on
her upper thigh. As the woman protested and moved away, Dorsey
proceeded to unbutton her dress and placed his hands on her breasts,
abdomen, and thighs. The woman then fled to another room, and the
men departed. 64 N.J. at 430, 316 A.2d at 690.

Dorsey and Watts were indicted under N.J. STAT. ANN.
§ 2A:115-1 (West 1969), for committing private acts of lewdness. At
trial, Dorsey was convicted, but on appeal, the appellate division re-
versed, finding that while the acts may serve as the basis for a charge
of assault and battery or assault with intent to commit rape, they did
not support a conviction under N.J. STAT. ANN. § 2A:115-1 (West
1969). 64 N.J. at 430, 316 A.2d at 690.

Writing for a unanimous court, Justice Mountain affirmed the
judgment of the appellate division. The court, while recognizing the
difficulty of formulating a definition of lewdness, found at least two
acts that did fall within the ambit of the statute. Acts of indecent
exposure, and acts that corrupt the morals of a minor have been held
to be included within the meaning of this statute; however, the facts
here placed the case outside the scope of the statute. Id. at 433, 316
A.2d at 692.

Looking forward to the adoption of the proposed New Jersey
Penal Code, Justice Mountain noted that the section entitled "Sexual
Assault" is specifically designed to include this type of reprehensible
conduct. He further suggested that under this provision, section
2C:144, the defendant would be found guilty of a disorderly persons
offense. Id. at 434, 316 A.2d at 692.
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SURETYSHIP AND GUARANTY-Langeveld v. L.R.Z.H. Corp., 74
N.J. 45, 376 A.2d 931 (1977).

L.R.Z.H. Corporation executed a promissory note on March 10,
1972, of which Higgins was a guarantor. The note was delivered to
Langeveld and was secured by a mortgage for an amount equal to the
promissory note. This mortgage was subordinate to two previous
mortgages on the same land. 74 N.J. at 50, 376 A.2d at 933. The note
became due on February 15, 1973, and was not paid. It was then
discovered that the mortgage securing the note had not been re-
corded by Langeveld, and that in the interim, two mechanics liens
and another mortgage had been recorded as liens against the same
collateral. Id. The Langeveld mortgage was finally recorded on March
1, 1973, and Langeveld instituted this suit against Higgins, the
guarantor of the promissory note. At trial, summary judgment for the
entire amount of the note, $57,500, was entered against Higgins. The
appellate division affirmed the trial court's award.

This case presented an important commercial law question re-
garding the interpretation of N.J. STAT. ANN. § 12A:3-606 (West 1962
& Cum. Supp. 1978-1979). Justice Mountain held that the guarantor
had established a prima facie case to support the application of the
rule that the impairment of the collateral by the "improper action or
inaction on [the creditor's] part, will extinguish the obligation of the
surety, at least to the extent of the value of the security released or
impaired." 74 N.J. at 50-51, 376 A.2d at 934. Langeveld's failure to
record the lien in a timely fashion allowed other liens to gain superior
position. Such failure was deemed to constitute unjustifiable impair-
ment of the collateral. The extent of the impairment was to be de-
termined on remand by the chancery division.

Justice Mountain formulated the impairment determination as
encompassing two situations. First, the impairment of collateral
would be measured in monetary terms. If this is feasible, "the calcu-
lated amount of the impairment will ordinarily measure the extent of
the surety's discharge." Id. at 56, 376 A.2d at 937. The second situa-
tion occurs when a surety can establish "that he has sustained prej-
udice, but be unable to measure the extent of the prejudice in terms
of monetary loss." Id. at 56-57, 376 A.2d at 937. In such a situation,
the surety will generally be completely discharged. The rights and
obligations were to be determined at the time of the maturation of
the note when the guarantor was entitled to exercise his rights of
subrogation afforded by his position as a surety.
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TAXATION-INHERITANCE, ESTATE AND GIFT TAx-in re Estate of
Lingle, 72 N.J. 87, 367 A.2d 878 (1976).

The testator, Lingle, had left his entire estate to his second wife
in violation of the terms of a separation agreement with his first wife.
72 N.J. at 91, 367 A.2d at 878-80. After considerable negotiation, a
settlement was reached and payment was made. Id. at 91, 367 A.2d
at 880. The issue in this case was whether or not the sums disposed
of via the settlement are subject to the inheritance tax. Id. at 91, 367
A.2d at 879-80.

The transfer inheritance tax return which was filed by Lingle's
second wife claimed the amounts of the settlement as a deduction.
Id. at 92, 367 A.2d at 880. The supreme court, through Justice
Mountain, held that a contract, such as the separation agreement, to
make a testamentary disposition is a transfer " 'intended to take effect
... at . . . death' " and is, therefore, subject to a tax imposed by
N.J. STAT. ANN. § 54:34-1(c) (West 1960). 72 N.J. at 93, 367 A.2d at
881.

In reaching this conclusion, Justice Mountain noted that the in-
terest conveyed by the separation agreement was an interest in the
decedent's estate. Furthermore, had the terms of the separation
agreement been fulfilled, the sums received would have been includ-
able in the gross estate for tax purposes. Id. at 95-97, 367 A.2d at
882. Since the original agreement was to make a testamentary
disposition, the decedent had retained complete control during his
lifetime. The estate thus received no consideration, and accordingly,
the amount of the settlement was declared to be subject to the in-
heritance tax. Id. at 96-98, 367 A.2d at 882-83.

TAXATION-INHERITANCE, ESTATE AND GIFT TAX-In re Estate of
Widenmeyer, 70 N.J. 458, 360 A.2d 396 (1976).

The Division of Taxation (Division) promulgated a regulation
which governed the deductibility of the costs of the administration of
an estate under the Transfer Inheritance Tax Act, N.J. STAT. ANN.
§§ 54:34-1 to -13 (West 1960 & Cum. Supp. 1978-1979). 70 N.J. at
460, 360 A.2d at 397. The administrator's or executor's commission is
allowable as a deduction in computing the tax. Id.; N.J. STAT. ANN.
§ 54:34-5c (West 1960 & Cum. Supp. 1978-1979). The tax bureau in
this case refused to permit the inclusion of specifically devised real
estate in determining the commission and, consequently, the allow-
able deduction. 70 N.J. at 461, 360 A.2d at 398.
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On appeal, the appellants challenged the validity of the Divi-
sion's regulation. The appellate division sustained the regulation. 134
N.J. Super. 307, 340 A.2d 676 (App. Div. 1975). The supreme court
granted certification, 69 N.J. 80, 351 A.2d 10 (1975), but limited their
review to determining the validity of certain portions of the
aforementioned regulation.

The supreme court, speaking through Justice Mountain, deemed
the regulation valid. The court further held that real estate specifi-
cally devised does not "come into the hands of the executor" as re-
quired by N.J. STAT. ANN. § 3A:10-2 (West 1953 & Cum. Supp.
1978-1979). 70 N.J. at 461, 360 A.2d at 398. Exceptions to this gen-
eral rule occur when it is necessary for the executor to sell real estate
to pay debts, funeral expenses or administration costs, or to pay a
monetary legacy conditioned upon the real estate. Id. at 462, 360
A.2d at 398. Since these exceptions were not present in this case, the
commissions were denied. Id. at 464, 360 A.2d at 399-400.

WILLS-Engle v. Siegel, 74 N.J. 287, 377 A.2d 892 (1977).

The individual wills of Albert and Judith Siegel contained com-
mon disaster clauses which left one-half of their individual estates to
their own mothers and one-half to their respective mothers-in-law in
the event of a common accident in which the testator, spouse and
children all were killed. In September, 1973, such an accident oc-
curred when the entire Siegel family perished in a hotel fire. 74 N.J.
at 289, 377 A.2d at 893. The husband's mother had died some six
years prior to the fatal fire. Id. The trial court, in an unreported
opinion, construed the will to require that the entire residuary estate
should pass to the single living beneficiary, Ida Engle, mother of
Judith Siegel, by operation of N.J. STAT. ANN. § 3A:3-14 (West 1953
& Cum. Supp. 1978-1979). The appellate division affirmed and cer-
tification was granted by the New Jersey supreme court. 71 N.J. 527,
366 A.2d 682 (1976).

The supreme court, Justice Mountain writing for the majority,
held that the doctrine of probable intent would require that one-half
of the residuary estate would pass to the husband's family, namely his
surviving brother and sister, and the other half would go to the
named beneficiary, Ida Engle. 74 N.J. at 295-96, 377 A.2d at 896.
The court strongly advocated the doctrine of probable intent to rule
in will construction cases where competent extrinsic evidence of the
testator's actual intent at the time of execution is admitted to construe
uncertain or ambiguous portions of the will. Id. at 295, 377 A.2d at
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896. Justice Mountain stated that "[w]e are no longer limited simply
to searching out the probable meaning intended by the words and
phrases in the will." Id. at 291, 377 A.2d at 894. He further stated
that "[r]elevant circumstances, including the testator's own expres-
sions of intent . . . must also be studied, and their significance as-
sayed." Id. (citation omitted).

The decision to apportion one-half of the estate to the husband's
family was influenced by crucial evidence given by the drafting attor-
ney who testified that the husband and wife intended to split the
estate so that each family would get one-half. The attorney then ad-
vised them against the use of the broad term, "family," whereupon
the wills were altered to show the names of the respective mothers as
representatives of each family. On the basis of this evidence and the
application of the doctrine of probable intent, the estate was divided
with one-half going to the brother and sister of the husband and
one-half to the wife's mother, Ida Engle.

WILLS-In re Estate of Ericson, 74 N.J. 300, 377 A.2d 898 (1977).

A will which was submitted to probate contained a clause which,
according to the "uncontroverted extrinsic evidence," was inadver-
tently included in the will without the knowledge of the testator. The
effect of the clause in question was contrary to the expressed intent of
the testator, which was to maximize his wife's marital deduction
under federal estate tax law, and his implied intent to minimize es-
tate taxes. The chancery division excised the contrary clause from the
will in order to give full effect to testator's intent. 152 N.J. Super.
250, 377 A.2d 946 (Ch. Div. 1974). The appellate division reversed,
giving full effect to the clause. 152 N.J. Super. 169, 377 A.2d 904
(App. Div. 1976).

The supreme court, Justice Mountain writing for the majority,
held that where a clause was included in the will through un-
explained inadvertence, and that clause was contrary to the intent of
the testator, the clause should be excised from the will. The court
expressed strong support of the doctrine of probable intent which al-
lows the admission of extrinsic evidence to support a finding as to the
testator's true intent at the time of execution of the will. 74 N.J. at
305-07, 377 A.2d at 901-02. The testimony of the testator's trust of-
ficer and the attorney who drafted the will clearly established that the
unexplained presence of the contradictory clause was not requested
by or known to the testator at the time of the execution of the will.
Justice Mountain noted that the doctrine of probable intent requires
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that this extrinsic evidence be given such weight as will give effect to
the testator's intent. Accordingly, the court found that elimination of
the contradictory clause would serve to provide for the surviving
spouse the maximum marital deduction and reduce the estate tax by
$285,000 and thus give effect to the testator's probable intent. Id. at
310-11, 377 A.2d at 903-04.

WORKER'S COMPENSATION-Panzino v. Continental Can Co.,
71 N.J. 298, 364 A.2d 1043 (1976).

On September 14, 1972, Louis Panzino filed a claim for Worker's
Compensation for an employment-related hearing loss. 71 N.J. at
301, 364 A.2d at 1044. This hearing loss was not determined to be
work-related until six years after termination of employment. Id. at
300-01, 364 A.2d at 1044. At the time of filing of the complaint, the
relevant limitation statute would have barred recovery. Id. at 301,
364 A.2d at 1044. However, an amendment to the limitation statute
eliminating all time restrictions, except a two-year from date of discov-
ery provision, became effective two months before this cause was
heard. Id. The issue presented was the applicability of the amend-
ment to this particular situation. Id. at 303, 364 A.2d at 1045.

The Supreme Court of New Jersey, speaking through Justice
Mountain, held that the amendment was intended to have retroactive
effect and that Panzino was entitled to recover. Id. at 306-07, 364
A.2d at 1047. In reaching this conclusion, the justice examined the
legislative intent. Abrogation of the harsh results of an arbitrary limi-
tations period was found by the court to be the dominant purpose.
Id. at 302-03, 364 A.2d at 1044-45. Accordingly, Justice Mountain
declared that the plaintiff would be entitled to take advantage of the
amendment. Id. at 303, 364 A.2d at 1045.

The remaining question to be reviewed by the court was the
constitutionality of the retroactive effect of the amendment. Id. at
303, 364 A.2d at 1046. The defendant argued that the limitations
period constituted a "vested right which could not be lost either by
legislative or judicial intervention without impairing due process
guarantees." Id. at 304, 364 A.2d at 1046. Both the Supreme Court of
the United States and the Supreme Court of New Jersey had previ-
ously rejected this argument. Id. at 304-05, 364 A.2d at 1046. Justice
Mountain held, therefore, that the amendment simply enlarged the
jurisdiction of the court and did not violate constitutional mandates.
Id. at 305-06, 364 A.2d at 1047.
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WORKER'S COMPENSATION-HuSBAND AND WIFE-Dawson v.
Hatfield Wire & Cable Co., 59 N.J. 190, 280 A.2d 173 (1971).

The petitioner, Mamie Dawson, sought benefits under the work-
er's compensation statute for the death of her husband Willie, which
resulted from a work-related accident. 59 N.J. at 191-92, 280 A.2d at
174. At the compensation hearing, the respondent-employer intro-
duced Nellie Mae Dawson, who testified that she had married the
decedent in 1942 and that to her knowledge, her marriage had never
been dissolved. Id. at 192-93, 280 A.2d at 174. This testimony was
supported by affidavits from the clerks of the Superior Court of Ful-
ton County, Georgia, and of the state of New Jersey. Id. at 193, 280
A.2d at 174. The petitioner pursued her claim of dependency on the
basis of a marriage ceremony performed in 1949. The Judge of Com-
pensation found that Mamie was entitled to the dependency benefits.
Id.

On appeal, the county court reversed, stating that the re-
spondent had successfully rebutted the strong presumption of validity
which attaches to a second marriage. Id. at 193-94, 280 A.2d at 174-
75. The appellate division agreed with this contention but remanded
the case to the compensation court on the question of a possible disa-
bility on the part of Willie when he married Nellie Mae. Id. The
compensation court found no disability and the appellate division ac-
cepted this finding. Id.

The supreme court, speaking through Justice Mountain, re-
versed, finding that Mamie was the "de facto" wife of Willie and
therefore entitled to the benefits under N.J. STAT. ANN. § 34:15-13
(West Cum. Supp. 1979-1980). Id. at 196, 280 A.2d at 176. In sup-
port of this position, Justice Mountain noted that Mamie had entered
into her relationship with Willie in good faith and without any knowl-
edge that Willie had previously been married. Id. at 195, 280 A.2d
at 175. Furthermore, he observed that she had lived openly with
Willie for sixteen years and was in fact economically dependent upon
him. Id. Additionally, the court found it significant that Mamie and
Willie had been joined together in "a ceremonial marriage." Id. at
196, 280 A.2d at 176 (emphasis in original).

Justice Mountain also stressed that the worker's compensation
statute is to be liberally construed in order to effectuate its beneficent
purposes, which include support for one who has been economically
dependent upon the decedent. Id. Accordingly, Justice Mountain
stated that "[t]he test of the relationship of husband and wife" for the
purpose of worker's compensation should not be the same as in family
law matters. Id. at 197, 280 A.2d at 176-77.
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ZONING-Berger v. New Jersey, 71 N.J. 206, 364 A.2d 993 (1976).

A private residence located in the Borough of Mantoloking was
conveyed to the New Jersey Department of Institutions and Agencies
for the exclusive purpose of establishing a group home for multi-
handicapped, pre-school children. 71 N.J. at 210-11, 364 A.2d at 995.
Any other use of the premises would result in a reversion to the
grantor. Id. at 211, 364 A.2d at 995. Neighboring residents of the
group home brought an action seeking an injunction against such use
of the premises. The relief sought was based upon negative reciprocal
covenants, which amounted to a scheme of single family residences,
and upon violation of the applicable zoning ordinances. Id. at 212,
364 A.2d at 996. The trial court held for the defendant. Certification
was granted prior to argument in the appellate division. 68 N.J. 175,
343 A.2d 463 (1975).

The Supreme Court of New Jersey, Justice Mountain writing for
the majority, affirmed the lower court opinion. 71 N.J. at 213, 364
A.2d at 996. The court held that restrictive covenants should be con-
strued according to the literal language because the law favors free-
dom of alienability. Accordingly, the instant covenants were deter-
mined to be restrictions on the structures and uses permissible. Id. at
214-15, 364 A.2d at 997-98. Moreover, Justice Mountain found this
particular home to be a private residence for one family consisting of
foster parents and several unrelated children, and therefore, neither
the restrictive covenants nor the neighborhood scheme were violated.
Id. at 215-17, 364 A.2d at 998-99.

The zoning ordinance in question restricted land use to " 'single
family dwellings' " occupied by one family. Id. at 217, 364 A.2d at
999. The term "family" was defined narrowly in this ordinance and
the residents of the group home did not meet this definition; how-
ever, Justice Mountain did not feel an injunction should issue on this
basis. Id. at 217-18, 364 A.2d at 999. Justice Mountain also noted
that state agencies are generally immune from municipal zoning ordi-
nances. However, he stated that the scope of the immunity is deter-
mined by reference to "legislative intent-i.e., whether the Legisla-
ture intended the particular governmental unit to be immune with
respect to the particular enterprise." Id. at 218, 364 A.2d at 999. An
examination of the legislative intent and public policy compelled the
conclusion that the state was immune from the Mantoloking ordi-
nance. Id. at 218-19, 364 A.2d at 999-1000.

Finally, Justice Mountain examined the zoning ordinance in
terms of substantive due process. Although zoning is within the scope
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of the police power, the restrictions must be reasonably related to the
results sought to be achieved. Id. at 223-24, 364 A.2d at 1002. Since
the term "family" was found to be defined in an unreasonably narrow
manner, Justice Mountain declared that the ordinance was overly re-
strictive and, therefore, invalid. Id. at 224, 364 A.2d at 1003-04.

ZONING-Dresner v. Carrara, 69 N.J. 237, 353 A.2d 505 (1976).

Plaintiff-lessor had leased certain business premises for many
years, both before and after the adoption of zoning ordinances by the
Borough of Montvale. After a six month vacancy period, the plaintiff
entered into a lease with a new tenant who intended to use the prem-
ises for the same purpose as the previous tenant. Pursuant to a
municipal regulation, the owner and tenant applied for a certificate of
occupancy prior to possession. The Planning Board informed the
plaintiff that prior to the grant of the certificate, the plaintiff would
have to provide parking spaces on its land for six automobiles. This
demand was made pursuant to a municipal zoning ordinance enacted
after the particular use for the building had been in effect. Plaintiffs
commenced this litigation challenging the zoning ordinance. 69 N.J.
at 238-39, 353 A.2d at 506.

In an unanimous decision, Justice Mountain pointed out that the
zoning ordinance mandated the off-street parking facilities only for
premises constructed or altered after enactment of the ordinance. Id.
at 239-40, 353 A.2d at 506. Therefore, the requirement did not apply
to the plaintiff's property. Additionally, the continued utilization of
the premises was protected as a prior nonconforming use.

The court noted that a municipality may enact zoning require-
ments pursuant only to a statutory grant from the legislature. Id. at
241, 353 A.2d at 507. In the case at bar there was no grant of power
to require such alterations absent a request for subdivision or change
of use.

ZONING-Oakwood at Madison, Inc. v. Township of Madison, 72
N.J. 481, 371 A.2d 1192 (1977).

Citizens and two corporate developers challenged the validity of
a zoning ordinance of Madison Township. 72 N.J. at 491, 371 A.2d at
1196. The original 1970 ordinance had zoned the area owned by the
plaintiff-developers exclusively for large lot development. Id. at 492,
371 A.2d at 1197. Although a 1973 amendment enacted during the
course of litigation did allow for smaller lots and some multi-family
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development, the lower court held that the ordinance was invalid be-
cause it failed to meet the needs of the region. Id. at 493, 371 A.2d
at 1197.

After extensively reviewing the zoning ordinance and examining
the realistic potential for low and middle income housing, the su-
preme court, in an opinion by Judge Conford, decided that the
Township of Madison had not provided for its fair share of the re-
gion's low and middle income housing as mandated in Southern Bur-
lington County NAACP v. Township of Mount Laurel, 67 N.J. 151,
336 A.2d 713, appeal dismissed, cert. denied, 423 U.S. 808 (1975). 72
N.J. at 514, 371 A.2d at 1223. In addition, the majority imposed "di-
rect judicial supervision of compliance with the judgment" upon the
defendant. Id. at 552, 371 A.2d at 1227.

In a concurring and dissenting opinion, Justice Mountain stated
that the courts should not go any further than validating or invalidat-
ing an ordinance. Id. at 625-26, 371 A.2d at 1264-65. He considered
any further guidance to be beyond the competence of the courts and
should be left to the legislature. Id. at 626-27, 371 A.2d at 1265.
Although Justice Mountain agreed with the majority concerning the
necessity of a remand, he disagreed with the holding that the court
should have a supervisory role in the developing of a valid land use
program. Id. at 630, 371 A.2d at 1267. For a general discussion of the
Madison Township decision, see Comment, 8 SETON HALL L. REv.
460 (1977).
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