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v. Lopez, 95

S. Ct. 729 (1975).
In February and March of 1971, the Columbus, Ohio, Public
School System (CPSS) experienced a period of student unrest
which was in part precipitated by heightened tensions among
minority students.' This disquiet manifested itself in demonstrations and other episodes of student recalcitrance. 2 As a result of
these disturbances, many students were suspended from school.
3
Although the circumstances surrounding each suspension varied,
many students were not afforded a hearing either prior to or after
4
their removal from school.
Dwight Lopez and eight other students who were among those
suspended without a hearing filed a class action in federal district
court naming the Columbus, Ohio, Board of Education and several
CPSS administrators as defendants. 5 The complaint, filed on behalf
of all students suspended from the public school system on or,after
See Lopez v. Williams, 372 F. Supp. 1279, 1284-85 (S.D. Ohio 1973).
See id. at 1284-90. The following incidents, among others, took place in various Columbus schools: overturning lunchroom tables, breaking lightbulbs, walking out of class without
permission, refusing to leave areas of school buildings, and giving the" 'Black Pledge' "during
an assembly program. Id.
3 See id. For example, Dwight Lopez testified that he had been in the Central High School
lunchroom when a number of black students entered and started to overturn tables. He further
testified that he and his friends had left the room and had not participated in any wrongdoing.
He was subsequently called at his home and informed that he was suspended but was not given
any reason. Although his parents received a letter which stated that Dwight had been suspended
for being disruptive, he was never afforded any hearing to contest the charge. Id. at 1284-85.
Similarly, Betty Crome was told to go home by her principal during a period of disturbances at McGuffey Junior High School. On the way, she stopped at a high school whereupon
she was arrested by the police. Although no charges were filed, she received a notice of
suspension. No reasons were ever given to justify the suspension. Id. at 1286.
4 Id. at 1302. The trial court observed:
In the present case plaintiffs were not accorded a hearing. The conference
required by school regulations following suspension was not a fact-finding hearing,
but rehabilitative in nature. None of the named plaintiffs were in fact afforded
even this conference.
Id. Testimony at trial revealed that a substantial number of other students were suspended,
but it is not clear whether any of them were afforded some type of hearing. Goss v. Lopez,
95 S. Ct. 729, 734 (1975).
Goss v. Lopez, 95 S. Ct. 729, 733 & n.3 (1975).
The district court dismissed the Columbus Board of Education as defendants, holding that
the Board was a political subdivision of the state, and thus, in light of recent Supreme Court
opinion, "not a 'person' within the meaning of 42 U.S.C. § 1983." Lopez v. Williams, 372 F.
Supp. 1279, 1295 (S.D. Ohio 1973). See City of Kenosha v. Bruno, 412 U.S. 507, 513 (1973).
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February 1971,6 alleged that section 3313.66 of the Ohio Revised
Code, which gave principals the authority to suspend -pupils for up
to ten days without any requirement of a hearing, 7 violated the due
process clause of the fourteenth amendment by abrogating the
plaintiffs' right to an education.8
A three-judge court was convened and, finding that defendants
"were ... acting under color of state law" when they suspended the
students, determined that plaintiffs stated a cause of action under
42 U.S.C. § 1983.9 The plaintiffs had asked the court to declare the
Ohio statute unconstitutional and to enjoin the CPSS administrators from suspending any additional students under that provision. 10 The court found the contested statute to be in violation of
the due process clause of the fourteenth amendment and consequently granted the relief which the plaintiffs had requested, and
ordered that references to the students' suspensions be expunged
from school records.1'
6

Goss v. Lopez, 95 S. Ct. 729, 733 n.3 (1975).
OHIO REv. CODE ANN. § 3313.66 (Page Supp. 1973) provides in pertinent part:
The superintendent of schools of a city or exempted village, the executive head
of a local school district, or the principal of a public school may suspend a pupil
from school for not more than ten days. Such superintendent or executive head
may expel a pupil from school. Such superintendent, executive head, or principal
shall within twenty-four hours after the time of expulsion or suspension, notify the
parent or guardian of the child, and the clerk of the board of education in writing
of such expulsion or suspension including the reasons therefor.
s Goss v. Lopez, 95 S. Ct. 729, 733 (1975).
U.S. CONST. amend. XIV, § 1, provides in pairt: "nor shall any State deprive any person
of life, liberty, or property, without due process of law." The fifth amendment due process
clause, which applies to actions by the federal government, is virtually identical. See U.S.
CONST. amend. V.
9 Lopez v. Williams, 372 F. Supp. 1279, 1293-94 (S.D. Ohio 1973). See 49 U.S.C. § 1983
(1970), which provides:
Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.
Any action seeking injunctive relief in which a state statute is challenged as violative of
any rights guaranteed by the United States Constitution or by an Act of Congress, must be
argued before and determined by a three-judge district court. See 28 U.S.C. § 2281 (1970).
10 Lopez v. Williams, 372 F. Supp. 1279, 1281 (S.D. Ohio 1973). The plaintiffs also
had challenged the statute as being vague and overbroad. The district court stated that
vagueness and overbreadth are relevant considerations when a challenged statute infringes
first amendment rights. The court, then, dismissed this ground of attack because the
plaintiffs had failed to demonstrate any deprivation of these rights. Id. at 1302-03. Plaintiffs
did not contest this determination in the Supreme Court. Goss v. Lopez, 95 S. Ct. 729, 733
n.3 (1975):
"
Lopez v. Williams, 372 F. Supp. 1279, 1300, 1302 (S.D. Ohio 1973).
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The district court, in trying to preserve the broadest possible
discretion for the school administrators, refrained from imposing
specific disciplinary procedures, stating that "[s]chool administrators are free to adopt regulations providing for fair suspension
procedures which are consonant with the educational goals of their
schools."1 2 The opinion mandated only that the CPSS implement
suspension regulations which would provide at a minimum that
13
notice and a hearing be afforded students prior to suspension.
Following an appeal by the CPSS administrators,' 4 the Supreme Court, in Goss v. Lopez, 5 affirmed the decision of the lower
court, holding by a five-to-four majority, that public education
when generally provided for by statute is a protected "property" right under the fourteenth amendment1 6 and that a short-term
12 Id. at 1301-02. The court emphasized that the decision was based upon the lack of
procedural safeguards and was not to be construed as a negative judgment on "the wisdom
or propriety of the suspensions themselves." Id. at 1302 n.17.
13 Id. at 1302. The district court extracted from a number of decisions dealing with
students' rights to due process in the area of public education a representative picture of
what minimum due process should entail:
1. Immediate removal of a student whose conduct disrupts the academic atmosphere of the school, endangers fellow students, teachers or school officials, or
damages property.
2. Immediate written notice to the student and parents of the reason(s) for the
removal from school and the proposed suspension should be given within 24
hours.
3. Not later than 72 hours after the actual removal of the student from school, the
student and his parents must be given an opportunity to be present at a hearing
before a school administrator who will determine if-a suspension should be
imposed.
Such hearing, which is not a judicial proceeding, must provide at a minimum
(a) Statements in support of the charge(s) against the student upon which the
hearing is conducted.
(b) Statements by the student and others in defense of the charge(s) and/or in
mitigations [sic] or explanation of his conduct.
(c) The administrator is not required to permit the presence of counsel or
follow any prescribed judicial rules in conducting the hearing.
(d) The administrator should, within 24 hours advise the student and his parents by letter of his decision and the reasons therefor.
Id.
d4 Goss v. Lopez, 95 S. Ct. 729, 735 (1975). The appeal was taken pursuant to 28 U.S.C.
§ 1253 (1970), which provides:
Except as otherwise provided by law, any party may appeal to the Supreme
Court from an order granting or denying, after notice and hearing, an interlocutory or permanent injunction in any civil action, suit or proceeding required by any
Act of Congress to be heard and determined by a district court of three judges.
15 95 S. Ct. 729 (1975).
16Id. at 735-36. Although the Supreme Court affirmed the decision of the lower court,

it did so on different grounds. The district court had held "that the State created entitlement
to an education is a liberty protected by the due process clause of the Fourteenth Amendment." Lopez v. Williams, 372 F. Supp. 1279, 1300 (S.D. Ohio 1973) (emphasis added). The
Goss Court held that "a student's legitimate entitlement to a public education [is] aprapertyinterest
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suspension effected without notice and an opportunity to be heard
is an infringement of that right as well as an infringement of an
individual's fourteenth amendment "liberty" right to his reputation. t" The Court also concluded that "[a] 10-day suspension from
school is not de minimis . . . and may not be imposed in complete
disregard of the Due Process Clause.""' Thus, it was determined
that under normal circumstances "notice and hearing should precede removal of the student from school." ' However, the Court
recognized, as had the lower court, 20 that when a student's presence constitutes a danger to persons or property an administrator
would be justified in immediately removing him from school. In
such cases, the student is to be provided a hearing as soon after the
removal as is practicable.2 1
Until recently, courts had been divided on the issue of whether
state-supported public education was a right of constitutional dimension or merely one of a panoply of state-created "privileges,"
which albeit important, were not "rights. 2 2 Historically, government employment, services, and other interests which stemmed
from the state's largess 23 were deemed "privileges" and thus were
denied due process protection based on the rationale that the state,
having supplied the privileges, could properly determine the24 procedures by which they were to be regulated or terminated.
which is protected by the Due Process Clause." 95 S. Ct. at 736 (emphasis added). The Goss
opinion did not point out that the district court's conclusions were based on a different
constitutional ground.
11 95 S. Ct. at 736-37.
18 Id. at 737.
19 Id. at 740.
20 Lopez v. Williams, 372 F. Supp. 1279, 1302 (S.D. Ohio 1973).
21 95 S. Ct. at 740.
22 Compare Dixon v. Alabama State Bd. of Educ., 294 F.2d 150, 156-57 (5th Cir.), cert.
denied, 368 U.S. 930 (1961), and Mills v. Board of Educ., 348 F. Supp. 866, 875 (D.D.C. 1972),
with Hamilton v. Regents of the Univ. of Calif., 293 U.S. 245, 261(1934),and Leoles v. Landers,
184 Ga. 580, 584-85, 192 S.E. 218, 221, appeal dismissed, 302 U.S. 656 (1937).
23 Government largess, as catalogued by one commentator, includes the following:
income and benefits, jobs, licenses, franchises, contracts, subsidies, use of public resources,
and services. Reich, The New Property, 73 YALE L.J. 733, 734-36 (1964).
2' Courts have viewed the interest of the plaintiff as a privilege and thus have denied
the plaintiff due process relief. See, e.g., Jay v. Boyd, 351 U.S. 345, 357-58, 361 (1956)
(suspension of deportation); Barsky v. Board of Regents, 347 U.S. 442, 451, 456 (1954)
(license to practice medicine); United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 542,
547 (1950) (admission of alien into United States); Bailey v. Richardson, 182 F.2d 46, 57-58
(D.C. Cir. 1950), aff'd by an equally divided Court, 341 U.S. 918 (1951) (civil service employment);
Walker v. City of Clinton, 244 Iowa 1099, 1102-03, 1112, 59 N.W.2d 785, 787, 792 (1953)
(license for sale of beer); Clarke v. Board of Collegiate Authority, 327 Mass. 279, 284-85, 98
N.E.2d 273,276-77 (1951) (approval of school as qualified educational institution); McAuliffe v.
Mayor, 155 Mass. 216, 220, 29 N.E. 517, 517-18 (1892) (public employment). See generally Van
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Although this right-privilege distinction persisted for some
time,25 there had been a gradual eroding of its importance in cases
where the termination of state-generated interests infringed first
amendment or other fundamental rights. 26 In such cases the Court
did not emphasize the right-privilege distinction, but rather
applied the relevant constitutional rules and prohibited the state
27
from terminating the interest.
Even in instances where a due process challenge was the only
constitutional issue, the Court, in determining whether due process
applied, manifested a willingness to balance the competing state
and individual interests thereby avoiding a facile resolution based
solely on the right-privilege rationale.2 8 Justice Frankfurter, an
advocate of the balancing approach, described the process as taking into consideration the competing interests of the parties, the
potential harm weighed against the benefits accruing to the governmental body, available alternatives, and the particular nature of
the administrative office. 2 9
In a seminal decision, Dixon v. Alabama State Board of Education, 30 the Fifth Circuit applied this balancing process to the area
of students' rights. In Dixon, black students who had been expelled
for participating in off-campus civil rights demonstrations challenged the actions of the school administrators on the ground that
they had not been afforded a hearing either before or after their
expulsions.3 1 After evaluating the competing interests, the court
determined that the students' interest in remaining in school was
"of extremely great value. '3 2 In contrast, the court found no important state interests justifying the school's failure to provide
notice and a hearing, and thus concluded that the students' interest
in retaining the benefits of education outweighed the state's interest in total administrative discretion. 3
Aistyne, The Demise of the Right-PrivilegeDistinction in ConstitutionalLaw, 81 HARV. L. REv. 1439

(1968).
25 See cases cited in note 24 supra.

2' Van AIstyne, supra note 24, at 1445-58.
27 See Sherbert v. Verner, 374 U.S. 398, 406-07, 409 (1963); Speiser v. Randall, 357
U.S. 513, 520-21, 528-29 (1958). See also Van Alstyne, supra note 24, at 1445-51.
25 See, e.g., Cafeteria Workers Local 473 v. McElroy, 367 U.S. 886, 894-95 (1961).
21 Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 163 (1951) (Frankfurter,
J., concurring).
30 294 F.2d 150 (5th Cir.), cert. denied, 368 U.S. 930 (1961).
31 294 F.2d at 151-53.
32 Id. at 157.
33 Id. The court expressly disavowed the right-privilege approach in the following
language: "[T]he State cannot condition the granting of even a privilege upon the renunciation of the constitutional right to procedural due process." Id. at 156.
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Subsequently, every federal court presented with the issue of
expulsions recognized education as a protected interest and in
34
varying degrees demanded the safeguards of notice and hearing.
These same courts, however, were divided as to whether a student's interest in his education also warranted due process protection in cases involving long-term or short-term suspensions.3 5
Although the Dixon court, in applying the balancing test, had
accorded great weight to a student's interest in his education, it
never denominated education a property interest or "entitlement."
The entitlement theory, which was eventually to be applied to
education, had its roots in Goldberg v. Kelly, 36 where the Supreme

Court significantly expanded the reach of the due process clause by
recognizing that in certain circumstances benefits flowing from the
state's largess may be property interests or entitlements of those
persons eligible to receive them.3 7 In Goldberg, the plaintiffs were
welfare recipients who had been removed or were about to be
removed from relief rolls."8 They attacked the welfare statute as
violative of fourteenth amendment due process in its failure to
provide for an evidentiary hearing prior to the termination of
benefits. 3 9 Rejecting the argument that welfare benefits were
merely a privilege and thus not protected by the due process
clause, the Court stated that the termination "of statutory entitlement[s] for persons qualified to receive them" constituted an
adjudication of "important rights. '4 ° The Court, viewing such wel'4 95 S. Ct. at 737 n.8. See, e.g., Hagopian v. Knowlton, 470 F.2d 201, 211 (2d Cir.
1972); Esteban v. Central Mo. State College, 415 F.2d 1077, 1089 (8th Cir. 1969), cert. denied,
398 U.S. 965 (1970).
" Compare Black Coalition v. Portland School Dist. No. 1,484 F.2d 1040, 1044 (9th Cir.
1973), and Linwood v. Board of Educ., 463 F.2d 763, 768-69 (7th Cir.), cert. denied, 409 U.S.
1027 (1972), with Pervis v. LaMarque Independent School Dist., 466 F.2d 1054, 1058 (5th
Cir. 1972); Vail v. Board of Educ., 354 F. Supp. 592,603 (D.N.H.), vacated mem., 502 F.2d 1159
(lst Cir. 1973), and Graham v. Knutzen, 351 F. Supp. 642, 665 (1972), modified, 362 F. Supp.
881, 885 (D. Neb. 1973).
36 397 U.S. 254 (1970)." Id. at 262 & n.8. The Court seemed strongly influenced by the works of Professor
Reich. See id. n.8. Professor Reich, analyzing the role of state largess in modern society,
observed:
The kinds of wealth dispensed by government consist almost entirely of those
forms which are in the ascendency today. To the individual, these new forms, such
as a profession, job, or right to receive income, are the basis of his various statuses
in society, and may therefore be the most meaningful and distinctive wealth he
possesses.
Reich, supra note 23, at 739 (footnote omitted).
11 397 U.S. at 255-56.
31 Id. at 256-57.
40 Id. at 262 (footnote omitted). The discounting of the right-privilege distinction did
not signal a new constitutional posture, but rather a return to the position taken by a much
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fare entitlements as rights and not mere privileges, and finding
that the loss of welfare benefits was serious, determined that due
process required a hearing prior to the termination of these benefits. 4 I Although the Court prior to Goldberg had undercut the

right-privilege approach, Goldberg signalled the Court's adoption of
a new conceptual framework wherein many benefits stemming
from the state's largess were perceived as quasi-property interests,
and thus, like the more traditionally recognized property interests,
the seriousness of the harm resulting from their loss was to be
weighed in determining what procedural safeguards were required.4 2
In Goldberg, there was no issue as to whether due process
applied to the termination of the welfare benefits, 43 and the entitlement approach had significance only as it affected the balancing
of competing interests. However, after Goldberg, due process
analysis evolved into a two-part test in which a finding that the
plaintiff had an entitlement or other property or liberty interest
became a prerequisite for determining the applicability of the due
process clause. 44 To make this initial determination a court, applying the test, first looks to the nature of the interest which has been
infringed. If that interest is found to fall within the meaning of
fourteenth amendment "liberty" or "property," then due process is
held to be applicable. 45 Second, if under the first part of the
earlier Court. See Garfield v. United States ex rel. Goldsby, 211 U.S. 249, 262 (1908), in which
the Court stated:
[I]t has always been recognized that one who has acquired rights by an administrative or judicial proceeding cannot be deprived of them without notice and an
opportunity to be heard.
The right to be heard before property is taken or rights or privileges withdrawn, which have been previously legally awarded, is of the essence of due process
of law.
This case may have been overlooked prior to Goldberg because it was listed under the
category of" 'Indian Law.' "See The Supreme Court, 1969 Term, 84 HARV. L. REv. 99, 103 n. 17
(1970).
41 397 U.S. at 262-66. Prior to Goldberg, courts granted relief to plaintiffs suffering the
loss of a benefit when other constitutional rights were infringed. See cases cited in note 27 supra.
The Court also prohibited the termination of a benefit when the state's action was arbitrary. See
Wieman v. Updegraff, 344 U.S. 183, 192 (1952) (government cannot exclude individuals from
public employment on purely arbitrary grounds even if such employment is not a right). Cf.
Cafeteria Workers Local 473 v. McElroy, 367 U.S. 886, 898 (1961) (government has wide
latitude to dismiss employees without notice and hearing, but such dismissals may not be
grounded on reasons which are "patently arbitrary or discriminatory").
42 397 U.S. at 262-63 & n.8.
43 Id. at 261-62.
44 See, e.g., Board of Regents v. Roth, 408 U.S. 564, 570-71 (1972); Morrissey v. Brewer,
408 U.S. 471, 481-82 (1972).
5 Board of Regents v. Roth, 408 U.S. 564, 569-71 (1972).

NOTES-

1975]

analysis an interest has been deemed to be protected by the due
process clause, a court then balances this interest against the competing state interests to determine the form of notice and hearing
46
which is to be provided.
The two-part analysis is illustrated in Board of Regents of State
Colleges v. Roth, 4 7 and Perry v. Sindermann.4" In Roth, a non-tenured
teacher who had not been rehired after the expiration of a oneyear teaching contract a : challenged the action of the school administrators as violative of due process for their failure to provide
both notice of the non-retention and a hearing. 50 The Court in
initially determining whether due process applied stated that the
plaintiff must have a legitimate claim of entitlement to a benefit
rising to the level of a property interest, and that such
interests . . . are created and their dimensions are defined by
existing rules or understandings that stem from an independent
source such as state law-rules or understandings that secure
certain benefits and that support claims of entitlement to those
benefits.5
Since the teacher had been given a one-year contract, and because
there were no state statutes or university regulations which mandated the requested procedural rights,5 ' 2 the Court determined that
the state had not given the plaintiff a property right or interest in
reemployment. Since plaintiff's interest in his employment did not
rise to the level of a property interest, the due process clause was
53
inapplicable, and thus the balancing phase was not reached.
In Perry, the plaintiff, Sindermann, had taught in the state
colleges for ten years, the last four of which were pursuant to
46 Morrissey v. Brewer, 408 U.S. 471, 481 (1972). In Morrissey, the Court balanced the
state's interests in revoking the parole of parolees who had committed subsequent crimes or
who had violated conditions of parole against the parolee's interest in retaining his liberty.
Id. at 483. Because the state's interest was great, the Court allowed it to take the parolee into
custody without a prior hearing. Id. at 483, 485. However, the parolee's interest was also
deemed substantial and thus the Court required that shortly after arrest, he be given a
preliminary probable cause hearing as well as a final hearing prior to revoking parole. Id. at
482, 484-89.
47 408 U.S. 564 (1972).
48
49

408 U.S. 593 (1972).
408 U.S. at 566.

10 Id. at 569. Roth also argued that he was not rehired because he had criticized the
administration. Id. at 568. The Court stated that this issue was not before it since the issue had
been stayed in the district court and thus no proof had been offered on the charge.Id. at 574-75.
51Id. at 577.
52 Id. at 578.
53 Id. The Court noted that, while it was customary for teachers who had been hired on
one-year contracts to be rehired, the custom could not be construed as creating a " 'common
law' [right] of re-employment." Id. at 578 n.16.
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one-year contracts.5 4 When he was not offered another contract, he
brought an action in federal district court, challenging the Regents'
failure to rehire him as violating his fourteenth amendment right
to notice and a hearing.5" Like Roth, Sindermann was nontenured. 56 Sindermann alleged, however, that there was a de
facto tenure system, the requirements for which he had fulfilled,
5 7
thus giving him a legitimate expectancy that he would be rehired.
The Court stated that if on remand Sindermann could prove that
such a system existed, that he had fulfilled its requirements, and
that under state common law de facto tenure was the equivalent of
tenure, he would have then demonstrated "a legitimate claim of
entitlement to job tenure. '5 8 Without expressly articulating the
considerations that were balanced, the Court determined that due
process would require notice of charges and a hearing to challenge
59
any allegations of wrongdoing.
In Goss, the defendant school administrators argued that because public education is not a fundamental right guaranteed by
the Constitution, the due process clause was inapplicable. 60 The
Court disagreed, citing Roth for the proposition that property
408 U.S. at 594.
'5 Id. at 595. Sindermann further alleged, as had Roth, that his failure to be rehired was
a result of his public statements criticizing the college administration. Id. The Court ruled
that the district court's grant of summary judgment against Sindermann on this point was in
error because the district court had based its decision on Sindermann's lack of a "right" to
reemployment. The Supreme Court stated that a right to reemployment was not a requirement for first amendment protection. Id. at 597-98.
16 Id. at 596.
51 Id. at 599-600.
38 Id. at 602.
11 Id. at 603. The Court analogized the de facto tenure system to an implied contract.
Id. at 601-02. Thus, if from all of the circumstances, including statements and conduct by
the administration, the plaintiff has a legitimate claim of tenure, it is as protectable as that
created by an express contract. Id. For a discussion of implied contracts see 3 A. CORBIN,
CONTRACTS §§ 561-72A (1960).
60 Brief for Appellants at 9-10, Goss v. Lopez, 95 S. Ct. 729 (1975). The defendants
argued that, under Roth, only fundamental rights of liberty or property are protected by due
process. Id. The defendants then cited San Antonio Independent School Dist. v. Rodriguez,
411 U.S. 1 (1973), for the proposition that education is not a constitutionally guaranteed
fundamental right. Brief for Appellants, supra at 10. Consequently, they contended that
since education is not a fundamental right and that no other constitutional rights were
violated, the Ohio statutes did not impinge the students' liberty or property rights and the
due process clause was inapplicable under these circumstances. Id. at 11-13.
Even the dissent agreed that San Antonio was not a bar to the application of due process
to a deprivation of education. 95 S. Ct. at 742 (Powell, J., dissenting). In San Antonio, the
Court held that education was not guaranteed by the Constitution either explicitly or
implicitly, and thus the Court could not invoke strict scrutiny in judging an equal protection
challenge to ad valorem property taxes as the financial basis of public education. San
Antonio Independent School Dist. v. Rodriguez, supra at 1, 5-6, 35, 37.
14
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rights are normally generated by sources independent 6of the
Constitution-such as state law, regulations, and practices. 1
In its examination of the Ohio public education statutes, the
Goss Court adopted the Roth approach and determined that the
provision which required local officials to establish free public
schools for "all school residents between six and twenty-one years
of age"'62 created an entitlement or property interest in education. 63 Justice Powell, writing for the dissenting Justices, sharply
disagreed. In his view, legislative intent to create a property interest was an important factor in determining whether a benefit
became a constitutionally protected entitlement. 64 Justice Powell,
examining the Ohio statutes, found that while cause was necessary
in order to expel, a showing of cause was not required in order to
suspend for ten days or less. 6 5 From this distinction he reasoned
95 S. Ct. 4t 735 (citing Board of Regents v. Roth, 408 U.S. 564, 577 (1972)). The
majority's reliance on Roth is well founded. Roth specifically avoids equating property or
liberty interests with constitutionally guaranteed fundamental rights. The Roth Court
adopted the view of an earlier Court, defining liberty as
"not merely freedom from bodily restraint but also the right of the individual to
contract, to engage in any of the common occupations of life, to acquire useful
knowledge, to marry, establish a home and bring up children, to worship God
according to the dictates of his own conscience, and generally to enjoy those
privileges long recognized . .. as essential to the orderly pursuit of happiness by
free men."
408 U.S. at 572 (quoting from Meyer v. Nebraska, 262 U.S. 390, 399 (1923)). For Roth's
definition of property interests see text accompanying notes 50-51 supra.
62 OHIO REv. CODE § 3313.64 (Page 1972), as amended, (Page Supp. 1973).
63 95 S. Ct. at 735. For other examples of statutorily created entitlements protected as
61

property or liberty interests see Wolff v. McDonnell, 418 U.S. 539, 558 (1974) (good-time
prison credits); Morrissey v. Brewer, 408 U.S. 471, 482 (1972) (parole); Bell v. Burson, 402
U.S. 535, 539 (1971) (driver's license).
64 95 S. Ct. at 742 & n.4.
65 Id. Justice Powell, concurring in part in Arnett v. Kennedy, 416 U.S. 134 (1974), had
articulated the view that a requirement that cause be shown before a benefit could be terminated
indicated a legislative intent to create a property-interest. Id. at 166. I nArnett, a nonprobationary
civil service employee who had been fired, challenged his dismissal as violative of due process
because he had not been provided a pre-dismissal hearing. Id. at 136-39. The plaintiff, prior to
his dismissal, had been afforded numerous procedural safeguards, including the right to
contest his removal in a post-termination hearing. Id. at 142-46. The Arnett plurality held that
the removal did not violate due process, reasoning that when a statute creates a substantive right
and also provides the procedures which direct its enforcement and govern its termination, there
are no procedural rights beyond those provided in the statutory package. Id. at 153-55, 163.
Justice Powell, while concurring in part in the result, eschewed the plurality's rationale
and argued instead that the language of "[t]he federal statute guaranteeing appellee continued employment absent 'cause' for discharge conferred on him a legitimate claim of
entitlement which constituted a 'property' interest." Id. at 164, 166. He characterized the
plurality's approach as standing for the proposition that regardless of "the nature of an
individual's statutorily created property interest, deprivation of that interest could be accomplished without notice or a hearing at any time." Id. at 166-67.
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that the legislature had intended to create only a limited or qual66
ified property interest.
Although the majority apparently did not attach the same significance to legislative intent as had Justice Powell, 67 it addressed his
argument by inferring a requirement of cause to suspend for ten days
or less from the fact that each local school had promulgated regulations which set forth grounds for suspension. 68 Applying Roth, in
which the Court stated that local rules and understandings could give
rise to a property interest,6 9 the Goss majorityconcluded that a full
property interest existed in education which the state was "con70
strained to recognize.
The Court found that short-term suspensions infringed fourteenth amendment "liberty" interests as well. 71- Liberty, Within the
meaning of the due process clause, has been held to encompass
freedom from unjust physical restraint. 72 Liberty also encompasses
the safeguarding of an individual's reputation. For example, in
Wisconsin v. Constantineau,73 the plaintiff challenged a Wisconsin
statute which permitted local law enforcement officials to prohibit
the selling or supplying of alcoholic beverages to an individual who
when under the influence of alcohol tended to act dangerously or
to "expos[e] himself or family" to deprivation. 7 4 Without any hearing, a local police chief posted the plaintiff's name in all liquor
outlets in the attempt to block the plaintiff's access to alcoholic
beverages.75 Finding the statute to be violative of due process, the
66 95 S. Ct. at 742.
"' The majority seemed to have primarily based their finding that education was a
protected property interest on the Ohio statutes which established the free public education
system and which required compulsory attendance. Id. at 735-36. Although the majority
buttressed their position by inferring that cause was necessary to suspend, the importance of
this inference to their overall argument seems minimal.
Justice Powell perceived the majority's approach as significantly more expansive than his
and termed their opinion as "holding in effect that government infringement of any interest to
which a person is entitled ...requires constitutionalprotection." Id. at 749 (emphasis in original).
6s Id. at 735-36.
"' See text accompanying note 51 supra.
70 95 S. Ct. at 735-36. The majority inferred from the suspension provision
and local
school regulations the requirement that cause be demonstrated. Justice Powell criticized the
rationale of this inference, reasoning that, although school administrators could not suspend
pupils on "whim or caprice," it could not be inferred "that the legislature nevertheless
intended-without saying so-that suspension... may be imposed only for causes which can
be justified at a hearing." Id. at 742 n.4.
71 Id. at 737.
72 See, e.g., Wolff v. McDonnell, 418 U.S. 539, 555-58 (1974); Morrissey v. Brewer, 408
U.S. 471, 482 (1972).
73 400 U.S. 433 (1971).
74 Id. at 434.
71 Id. at 435.
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Court declared that no state may damage the "reputation, honor,
or integrity" of a person without first providing notice and a
hearing at which the individual could attempt to refute the allega76
tions.
An individual's interest in his reputation has been deemed
protectable against government infringement because a damaged
reputation often is a bar to the pursuit of important interests, in
particular, employment. 7 7 As such, liberty interests may be infringed indirectly when a benefit is terminated. In Roth, the Court
entertained the plaintiff's charge that the state's failure to rehire
him damaged his reputation. 78 Although the Court denied him
relief because no action by the state could be construed as injurious
to his liberty interest in his reputation, the issue was adjudged to
have been properly raised. 9 It was within this context that the Goss
majority stated that an injury to reputation engendered by suspension was potentially serious. The Court emphasized that such an
injury may encompass a loss of standing with teachers and peers, as
well as the possibility that suspension records will act as a bar to
future employment and opportunities for higher education. 0
In contrast, Justice Powell cited Roth as supportive of his contention that the students deserved no due process relief because
they could not demonstrate " 'serious damage' " to their reputa-

tions.8 1 However, the dissent's reliance on Roth may be misplaced.
In Roth, school authorities merely failed to rehire a teacher after a
one-year contract had expired. 2 This action did not burden him
with "a stigma or other disability that foreclosed his freedom to
take advantage of other employment opportunities. '8 3 The Roth
76 Id. at 437.
77 See 408 U.S. at 573 (dictum).
78 Id.

79 Id. at 573-74.
80 95 S. Ct. at 736. The Children's Defense Fund of the Washington Research Project,

Inc., and the American Friends Service Committee submitted an amicus brief in which they
asserted that four of twelve randomly selected Ohio institutions of higher learning inquire of
each applicant whether or not he has ever been suspended. Id. n.7. Even under the recent
federal legislation limiting access to a student'i personal file, such information may be sent to
other schools to which the student has applied for admission. Id.; see Pub. L. No. 93-380, § 513
(9 U.S. CODE CONG. & AD. NEWS 3177-79 (Oct. 15, 1974)). The statute requires that schools
which receive federal funds notify the parent or student, if he is of legal age, or enrolled in a
post-secondary institution of education that information contained in the student's files is being
disseminated. At any time upon proper request, the parent or qualified student has the right to
examine the contents of the file and to challenge information contained therein at a hearing.ld.
81 95 S. Ct. at 743-44. For a discussion of Roth see Recent Developments, 73 COLUM. L.
REv. 882 (1973).
82 408 U.S. at 566.
83 Id.

at 573.
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Court stated in dictum that had the administrators done so, the
holding might have been different.8 4 In Goss, the Ohio school
administrators did record the suspensions and the attendant facts
into some of the students' files.8 5 Thus, Goss is clearly distinguishable on its facts; moreover, the language of the Roth dictum arguably
of students' suspensions as an actionable
contemplates the recording
8 6
reputation.
to
injury
The Goss majority, having found that both property and liberty rights were infringed as a result of short-term suspensions and
that such infringements were not de minimis, s 7 determined that
the students were entitled to a hearing of some kind.8 8 The Court
then balanced the competing state and individual interests and
held that a student must be afforded oral or written notice of
charges, and if the student denies the charges, he must be afforded
"an explanation of the evidence" and a hearing before the suspen89
sion can be implemented.
More specifically, the Court held that notice of the charges can
84Id. at 573-74. The Roth Court further stated that an injury to reputation which both
deprives a person of a present interest and acts as a bar to future employment cannot be
considered a "'small injury.'" Id. at 574 (quoting from Joint Anti-Fascist Refugee Comm. v.
McGrath, 341 U.S. 123, 185 (1951) (Jackson, J., concurring)).
85 See Lopez v. Williams, 372 F. Supp. 1279, 1289 (S.D. Ohio 1973).
88 Since a record of suspension often contains statements which negatively reflect on the
student's character, it has a tendency to both stigmatize him and act as a bar to future
opportunity. Thus, suspension clearly implicates the kinds of injuries to reputation which,
had they been present in Roth, might have resulted in a finding for the plaintiff. See 408 U.S.
at 573-74. See generally Carey, Students, Parents and the School Record Prison: .4Legal Strategy for
Preventing Abuse, 3 J. LAw & EDuc. 365 (1974).
87 95 S. Ct. at 737. The district court found that the potential for injury was not limited
to damaged reputation and loss of school time. The court also found the potential for
serious psychological injury, including loss of self-esteem, feelings of powerlessness and
resentment toward school personnel, withdrawal, and stigmatization as a deviant. Lopez v.
Williams, 372 F. Supp. 1279, 1292 (S.D. Ohio 1973).
88 95 S. Ct. at 737. The majority interpreted the thrust of recent opinion as requiring
that notice and an opportunity for a hearing accompany any significant deprivation of a
property right. Id. For example, in Sniadach v. Family Finance Corp., 395 U.S. 337, 342
(1969), the Court ruled prejudgment wage garnishments as violative of due process. Justice
Harlan, in a concurring opinion, stated that due process requires that prior to the deprivation of property, the state must demonstrate the "validity, or ... probable validity, of the
underlying claim against the alleged debtor before he can be deprived of his property or its
unrestricted use." Id. at 343 (emphasis in original). In Fuentes v. Shevin, 407 U.S. 67, 96 (1972),
the Court applied the same principles and ruled that pre-judgment replevin statutes violated
due process. The Court stated:
While the length and consequent severity of a deprivation may be another factor to
weigh in determining the appropriate form of hearing, it is not decisive of the basic
right to a prior hearing of some kind.
Id. at 86. These requirements of prior notice and hearing were also held to apply to entitlements such as a driver's license. Bell v. Burson, 402 U.S. 535, 542 (1971).
19 95 S. Ct. at 740.
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be provided before or at the hearing9" and that the hearing need
not be a full adversary proceeding, but rather, an informal opportunity for the student to present his side of the controversy. 9 1 The
student has no right to counsel, to cross-examination of adverse
witnesses, or to presentation of helpful witnesses.9 2 However, the
Court stated that any of these more formal safeguards are permitted at the discretion of the school administrator.9 3 The Court also
held that when a student is likely to inflict personal injury, damage
property, or disrupt the school program, he may be immediately
removed with notice and a hearing to "follow as soon as practicable." 94 The majority further stated that, in cases of expulsion or
suspensions longer than ten days or short suspensions involving
unusual circumstances, due process may require more extensive
procedures than those mandated for use in routine circumstances. 9 5
The dissenting Justices perceived a different balance. Viewing
the injuries flowing from a short-term suspension as inconsequential 96 and the interest of school officials in retaining wide disciplinary discretion as substantial, 9 7 they concluded that, even if education qualifies as a protected property right, absent a showing of
serious harm, no more procedural safeguards were necessary than
90 Id.
9" Id. The Court stated that the complexities inherent in the functioning of an educational system demand effective sanctions such as suspension to maintain order and discipline. Id. at 739. Thus, the Court confined the holding to the requirement that, at a
minimum, notice and a hearing be afforded to students. The majority stated that more
extensive requirements could eventually overwhelm the educative process. Id. at 740-41.
92 Id. at 740.
13 Id. at 741.
" Id. at 740. The Court has long recognized that emergency situations may require a
temporary suspension of normal due process requirements. See, e.g., Ewing v. Mytinger &
Casselberry, Inc., 339 U.S. 594, 598-99 (1950) (pre-hearing seizure of allegedly misbranded
vitamins does not violate due process if seizure is based on probable cause and if a hearing is
afforded before a final administrative disposition); North Am. Cold Storage Co. v. City of
Chicago, 211 U.S. 306, 319-20 (1908) (seizure and destruction of allegedly spoiled foodstuffs
is constitutional, provided that some post-seizure hearing is afforded in which the administrative agency must prove that the foodstuffs were, in fact, spoiled). See also Subrin &
Dykstra, Notice and the Right to be Heard: The Signficance of Old Friends, 9 HARV. CIv.
RIGHTS-CIv. LiB. L. REv. 499, 460-62 (1974).
95 95 S. Ct. at 741.
" Id. at 749. Justice Powell also argued that the de minimis standard propounded by
justice Harlan in Sniadach v. Family Finance Corp., 395 U.S. 337, 342 (1969) (Harlan, J.,
concurring), and quoted in Fuentes v. Shevin, 407 U.S. 67, 90 n.21 (1972), was inapplicable
because Sniadach and Fuentes involved disputes over ownership of property between competing parties rather than deprivations of state-generated interests as in Goss. 95 S. Ct. at 743
n.5.
Or 95 S. Ct. at 745.
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those provided for in the education statutes and local school regulations. 98 The dissent also viewed the practical ramifications of the
holding as problematical. In Justice Powell's view, the majority has
opened the door to widespread litigation99 and has substituted the
judgment of the judiciary for that of local school boards. 10 0 Justice
Powell further criticized the majority opinion as having invited
student challenges to the authority of school administrators.' 0 '
The fears of the dissenting Justices, however, appear exaggerated. While, initially, the majority opinion may serve to generate
litigation, it is clear that the wide area of the educator's discretion,
which in the dissenters' view will now be subject to endless fourteenth amendment attacks, 10 2 is not within the purview of the Goss
holding. The majority distinctly framed the opinion as a limitation
on serious abuses of discretion in effecting short-term suspensions. 103 Clearly, the Supreme Court has in no way undercut the
10 4
substantive grounds upon which suspensions are based.
IId. at 746-47. The dissent also contended that, until the Goss opinion, children's
constitutional rights "have not been regarded as 'coextensive with those of adults.'" Id. at
744 (Powell, J., dissenting) (quoting from Tinker v. Des Moines Independent Community
School Dist., 393 U.S. 503, 515 (1969) (Stewart, J., concurring)). In recent years, however,
judicial and legislative attitudes have changed, and the disparity between the constitutional
rights afforded adults and those afforded children is narrowing. See, e.g., In re Gault, 387
U.S. 1, 55 (1967) (criminal procedure); Kent v. United States, 383 U.S. 541, 562 (1966)
(criminal procedure). See also U.S. CONST. amend. XXVI (lowering of voting age to 18).
In Brown v. Board of Educ., 347 U.S. 483 (1954), the Court recognized a child's right to
,an equal education. Id. at 493. One commentator has stated that a most significant aspect of
the Brown opinion was its focusing the controversy on the child's constitutional right to an
education. Gyory, The Constitutional Rights of Public School Pupils, 40 FORDHAM L. Rv. 201,
203 (1971). Prior to Brown, the constitutional issues in education cases often had centered on
the parent's rights to control the education of their children or a teacher's right to earn a
living. Id. at 203-04. See, e.g., Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925); Meyer
v. Nebraska, 262 U.S. 390, 400 (1923).
In Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503 (1969),
the Court held that a student's first amendment rights were protected against unjustifiable
infringements by school administrators. Id. at 511. The decision has been hailed as "the first
unambiguous assertion by the Supreme Court of the constitutional rights of school children." Gyory, supra at 204.
For further discussions of students' rights see Keller & Meskill, Student Rights and Due
Process, 3 J. LAW & EDUC. 389 (1974); Rogge, An Overview of Administrative Due Process (pt. 1),
19 VILL. L. REv. 1, 50-57 (1973).
99 95 S. Ct. at 747-48.
100 Id. at 748.
10' Id. at 745.
Id. at 747-48.

102

Id. at 740. Justice White pointed out that the minimum procedural requirements
mandated by the Court are no more stringent than the regulations promulgated by the
CPSS in 1973 which require a principal both to investigate the facts before effecting a
suspension and to afford the student an informal hearing. Id. See id. at 733 n. 1.
"54 Id. at 739 (by implication). The district court had also indicated that it was in no way
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Goss, however, is not without its problems. For example, the
Supreme Court's denomination of education as a property right is
an overly expansive application of the principles articulated in
Roth. The Roth Court's conclusion that "property interests" arise
05
from "rules or understandings [which] stem from ... state law"'
is not fully reconcilable with the Goss majority's declaration in effect
that when a state establishes a system of public education, a student's interest in that education is a property interest which, regardless of legislative intent, may not be limited or qualified so as
to avoid the application of the due process clause. This apparent
inconsistency may be the result of the Court's struggle with the
definitional problems inherent in the application of the first step of
the two-part due process test. The Court's abandonment of the
balancing test, where the nature and weight of the interest at issue
determines the applicability of the due process clause and the
extent of relief,'0 6 in favor of the two-part test, where the due
process clause is applicable only if the nature of the interest at
stake is deemed to fall within the definition of "liberty" or "property," raises the question of whether the Court has strait-jacketed
itself with an approach that generates the kinds of artificial formalisms which characterized the right-privilege distinction. The
opinion also raises questions as to the possible ineffectiveness of the
very limited procedural safeguards mandated by the Court. As the
dissenting Justices pointed out, the minimum safeguards mandated
by the majority are in some respects less stringent than those
contained within the Ohio public education statutes.10 7 For example, the Ohio statute requires that written notice of suspension be
sent to parents as well as the local school board."0 ' The Court
mandated only that oral or written notice be given to the student."0 9 The failure of the Court to demand that such notice be
sent to a responsible adult and the failure to require in addition
that such adults be afforded the opportunity to attend the suspension hearing upon their or the student's request is perplexing.
Although the Court's reluctance to legislate disciplinary procedures
is understandable, it is clear that when an adult is not present a
attacking the substantive bases upon which the suspensions were grounded. Lopez v. Williams, 372 F. Supp. 1279, 1302 n.17 (S.D. Ohio 1973).
101408 U.S. at 577. See also text accompanying note 51 supra.
106 See, e.g., Cafeteria Workers Local 473 v. McElroy, 367 U.S. 886 (1961).
107 95 S. Ct. at 747 (Powell, J., dissenting).
'0' OHIO REV. CODE § 3313.66 (Page Supp. 1973). For text of the statute see note 7
supra.
109 95

S. Ct. at 740.
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pre-suspension hearing may well be conducted in pro forma fashion. Even the dissent recognized that the very minimal requirements propounded by the majority may result in hearings which
are meaningless. ° Although it is expected that most administrators will act in good faith, certain students, particularly younger
children, may lack the verbal skills or presence of mind to cogently
present their version of the facts. The presence of a parent or
guardian may bolster the student's confidence and would help
ensure a fair hearing while adding little strain to the disciplinary
process.
While the Court's failure to mandate parental involvement in
the suspension process is disappointing, it is understandable in light
of the Court's reluctance to involve itself in the state's administration of public education."' Despite this limitation, Goss is clearly
a reaffirmation and expansion of the constitutional rights of students.
Goss is, in a sense, the second case of a trilogy. Tinker v. Des
Moines Independent Community School District,1 1 2 the first case, while
not centering on due process, had due process emanations. In Tinker,
the Court held that a student's first amendment right to free
speech could not be restricted unless the school could demonstrate
that the speech would disrupt the educational program. 1 3 Clearly,
a requirement that administrative abridgement of free speech be
justified implicates some form of due process.' 4 To Tinker, Goss
adds the recognition that a student's education is his constitutionally protected property right, and from Tinker adopts the principle
that "young people do not 'shed their constitutional rights' at the
110 Id. at 747. The Court has stated in the past that when due process is applicable, it
must be meaningful. See, e.g., Armstrong v. Manzo, 380 U.S. 545, 552 (1965); Mullane v.
Central Hanover Trust Co., 339 U.S. 306, 314-15 (1950).
II' See, e.g., Epperson v. Arkansas, 393 U.S. 97, 104 (1968), wherein the Court stated:
By and large, public education in our Nation is committed to the control of state
and local authorities. Courts do not and cannot intervene in the resolution of
conflicts which arise in the daily operation of school systems and which do not
directly and sharply implicate basic constitutional values.
(Footnote omitted.)
112 393 U.S. 503 (1969).
113 Id. at 511.
114 See Gyory, supra note 98, at 234. The author stated:
While Tinker did not deal directly with procedural due process, this may ...
ultimately be the area of its greatest effect.... There must be a "showing that the
students' activities would materially and substantially disrupt the work and discipline of the school." In other words, to support or justify disciplinary action the
school officials will have to be prepared to adduce proof in a legal sense at a hearing
or similar proceeding. This requirement imposes a procedural burden which the
school authorities must be ready to bear.
Id. (quoting from Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503,
513 (1969)) (footnotes omitted).
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schoolhouse door. '" ' 5 The third case is Wood v. Strickland,t1 6 decided shortly after Goss. While in Wood, the Court expressly denied
the use of section 1983" t7 as a remedy for errors in administrative
discretion,"18 it held that a school board member acting in an
official capacity is personally liable "for damages under § 1983 if he
knew or reasonably should have known" that his actions would
deprive a student of "clearly established constitutional rights." '1 9
This liability, of course, extends to malicious deprivations of these
20
same rights.'
With these three cases the Court has extended the protections
of the Constitution to students and has at the same time eschewed
overly prescriptive remedies. The Court has taken a wait-and-see
approach, relying on the good faith of school administrators to
operate their institutions in compliance with the Court's rulings. It
is particularly crucial that the Goss mandate be willingly implemented by school administrators, not only because the Supreme
Court is'ill-equipped to stand sentinel in the schools, but, more
fundamentally, because the experience of being fairly treated may
instill in the student a more profound respect for the educative
process.
Mark K. Lipton
115 95 S. Ct. at 736 (quoting from Tinker v. Des Moines Independent Community
School Dist., 393 U.S. 503, 506 (1969)).
116 95 S. Ct. 992 (1975).
"I
"s

For text of 42 U.S.C. § 1983 (1970) see note 9 supra.
95 S. Ct. at 1003.

I' Id.
120 Id.

at 1001.

