THE CONSTITUTIONALITY AND DESIRABILITY OF
BIFURCATED TRIALS AND SENTENCING
STANDARDS
The present assault upon the crumbling fortress of capital punishment raises considerations not contained in the traditional "cruel and
unusual punishment" argument.' It challenges the constitutionality of
two institutions of current criminal trial procedure-the unitary trial
and sentencing by an unguided jury-institutions that have been recently questioned and sometimes abolished at the state level. 2 Although
the proposed reforms, bifurcated trials and penal statutes with standards
to assist a jury in sentencing, would upon first impression appear to
reduce the possibilities of a death conviction, their actual effect may
produce an opposite result.
BIFURCATED TRIALS

The First Congress of the United States provided in the Act of
April 30, 1790: "That if any person or persons shall . . . commit the

crime of wilful murder, such person or persons on being thereof convicted shall suffer death."3 A century later the Act of January 15, 18974
was enacted, giving a jury the power to qualify its guilty of murder
verdict by adding "without capital punishment," thereby sentencing
the accused to life imprisonment. This Act was motivated by ethical
and humanitarian objections to capital punishment, 5 as well as by the
practical consideration that the mandatory death statute permitted
many first degree murderers to escape punishment because juries were

reluctant to find verdicts requiring the death penalty.6
Today a clear majority of jurisdictions have statutes which leave
the imposition of death or life imprisonment sentences to the discretion
I For interesting and informative reading on the cruel and unusual punishment
contention, see B. PETTYMAN, DEATH AND THE SUPREME COURT (1961); A. SMITH, THE
RIGHT TO LIFE (1955); Bedau, The Courts, the Constitution, and Capital Punishment,
1968 UTAH L. REv. 201; Granucci, "Nor Cruel and Unusual Punishments Inflicted:" The
Original Meaning, 57 CALIF. L. REv. 839 (1969); Rubin, The Supreme Court, Cruel and
Unusual Punishment, and the Death Penalty, 15 CIMX & DELINQ. 121 (1969).
2 See Appendix A.
3 Ch. 9, § 3, 1 Stat. 113 (1790).
4 Ch. 29, § 1, 29 Stat. 487 (1897), as amended 18 U.S.C. § 1111 (1964).
5 Andres v. United States, 333 U.S. 740, 753 (1948).
8 See State v. Martin, 92 N.J.L. 436, 447, 106 A. 385, 389-90 (Ct. Err. Sc App. 1919)
(White, J., dissenting).
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of the jury.7 In all but six, the single verdict procedure is employed,
allowing jurors to determine both the guilt of the accused and his
sentence in the same deliberation. 8 This practice has been effective in
preventing jury nullification since it permits the jury to convict a
defendant of first degree murder and at the same time recommend
clemency where warranted. 9 But this method is being increasingly
attacked as unconstitutional in that it forces a defendant to choose between his fifth and fourteenth amendment right against self-incrimination, and his fourteenth amendment right to be heard. If he takes the
stand to introduce evidence he opens himself to possibly damaging
cross-examination. If he does not testify he is deprived of his own best
weapon against the death penalty.
While this complaint has validity, it ignores the problems involved
in adopting the bifurcated trial. Therefore, that system must be
thoroughly analyzed prior to any decision on the constitutionality of
the unitary trial.
Advantages and Disadvantages
Of the forty jurisdictions which rest the determination of punishment with the jury in capital cases,10 California was the first to separate
this function from the adjudication of guilt. A two stage trial was
instituted, the first phase dealing solely with the issue of guilt and the
second with determining the sentence." Similar provisions were added
to the statutes of Pennsylvania, New York, Connecticut, Texas and
12
Georgia.
These provisions allow the admission of evidence solely relevant
to punishment, typically that of prior convictions, only after a
determination of guilt has been made. 13 Such evidence is usually not
admissible under the unitary system, since it is not relevant to the issue
and because the introduction of evidence bearing on punishment may
7 See Appendix B.
8 See Appendix A.
9 State v. Molnar, 133 N.J.L. 327, 335, 44 A.2d 197, 202 (Ct. Err. & App. 1945);
People v. Miller, 6 N.Y.2d 152, 157-58, 160 N.E.2d 74, 77, 188 N.Y.S.2d 534, 539 (1959).
10 See Appendices A and B.
11 CAL. PENAL CODE § 190.1 (West 1970). For a deeper insight into California's
penalty trial, see Comment, The California Penalty Trial, 52 CALsF. L. REv. 386 (1964).
12 See Appendix A.
18 United States ex rel. Thompson v. Price, 258 F.2d 918, 922 (3d Cir.), cert. denied,
358 U.S. 922 (1958) (court felt bifurcation was the better practice but upheld the introduction of prior convictions to the jury in Pennsylvania unitary trial); cf. Commonwealth
v. Thompson, 389 Pa. 382, 405, 133 A.2d 207, 219 (Musmanno, J., dissenting), cert. denied,
355 U.S. 849 (1957). See also MODEL PENAL CODE § 201.6, Comment 5 (Tent. Draft No. 9,
1959).
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contaminate the jury's consideration of the accused's culpability. 14 Even
a carefully instructed jury cannot completely discard the evidence of
prior convictions or bad character while determining the guilt issue.' 5
The result is that the jury is forced to determine the punishment without all of the evidence appropriate for the task.
In a bifurcated trial, the sole issue in the second stage is punishment. Proof is admitted, frequently without regard to the traditional
rules of evidence.' 6 The defendant is afforded the opportunity to introduce mitigating information as to his character, background and
potential. 17 As a result, it is a better informed jury that imposes the
penalty.' 8
Some defendants may fare better with a bifurcated trial, but
clearly such a procedure does not provide a panacea for all. 19 In
20
fact the possibility exists that bifurcation favors a capital sentence.
Reported cases in those states which employ bifurcation reveal that
14 Spencer v. Texas, 385 U.S. 554, 560 (1967) ("Because such evidence [prior offenses]
is generally recognized to have potential-for prejudice, it is usually excluded . . .);
see Holmes v. United States, 363 F.2d 281, 282-83 (D.C. Cir. 1966) (trial judge has
discretion to grant a bifurcated trial on the issue of criminal responsibility to avoid
prejudice to the accused); United States ex rel. Scoleri v. Banmiller, 310 F.2d 720, 725
(3d Cir. 1962), cert. denied, 374 U.S. 828 (1963) (due process violated by the introduction
in a capital case of twenty-five prior armed robbery convictions despite instruction to jury
to consider them only on the question of punishment); cf. Harried v. United States, 389
F.2d 281, 284 (D.C. Cir. 1967) (trial judge does not have to consider bifurcation absent a
request from defense counsel).
15 United States ex rel. Scoleri v. Banmiller, 310 F.2d 720, 725 (3d Cir. 1962), cert.
denied, 374 U.S. 828 (1963).
16 See Comment, 52 CALIF. L. REv. 386, supra note 11, at 388-89; Comment, The
Two-Trial System in Capital Cases, 39 N.Y.U.L. REv. 50, 59-63 (1964).
17 Of course the prosecution can introduce aggravating evidence, but this also will
not affect the issue of guilt. See statutes cited in Appendix A.
18 See THE NATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL LAWS, STUDY DRAFr
OF A NEW FEDERAL CRIMINAL CODE § 3604 (1970). See also Williams v. New York, 337 U.S.
241, 246-48 (1949) Black, J., writing for the majority, discusses the philosophy behind
making the punishment fit the offender and not the offense.
19 United States v. Carlson, 423 F.2d 431, 435 (9th Cir.), cert. denied, 400 U.S. 847
(1970) (defendant Dix resisted a motion to bifurcate made by codefendants); State
v. Smith, 74 Wash. 2d 744, 776-77, 446 P.2d 571, 591 (1968) (defendant Smith proposed
that the trial court order separate trials on the issue of guilt and punishment while
codefendant Riggins objected to this procedure); see State v. Laws, 51 N.J. 494, 512-14,
242 A.2d 333, 343-44 (1968) (court stated that "in light of their [defendants'] prior criminal
records a retrial limited to punishment alone would inhumanely be death oriented").
20 State v. Forcella, 52 N.J. 263, 289, 245 A.2d 181, 195 (1968). Chief Justice Weintraub, writing for the majority, stated:
[I]f there were a separate hearing on punishment, the one-way street we now
have would likely be opened to the State too, and for many defendants that
would be devastating. We have serious doubts as to whether the bifurcated trial
would not worsen the lot of defendants as a group ....
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this reasoning is shared by more than one accused confronting capital
punishment. In Ward v. California,21 the petitioner appealed a death
sentence, contending that the statute governing the second stage of
the bifurcated trial 22 denied due process since it permitted evidence of
his prior bad acts which depicted him as a juvenile delinquent frequently in trouble with the law.23 Such evidence would not have been
admitted under a unitary system. The court affirmed, holding that
this evidence was properly related to rational sentencing under the
bifurcation statute, and that the defendant could not object to the
24
expanded scope of information available to aid in sentencing.
In People v. Dusablon,25 two defendants were convicted of felonymurder under New York's 1963 bifurcation statute,26 which allows
evidence of prior criminal convictions not admissible under the unitary
trial. They appealed, attacking inter alia the admission of that evidence. In affirming the conviction and death sentences, the court noted
the defendant's plight, stating:
It is possible that, if the jury had not known of appellants' prior
criminal records, they might have recommended life imprisonment
in the case of either or both of them, particularly, perhaps, in case
27
of the one who did not fire the fatal shot in this felony murder.
These cases suggest that bifurcation is a "two-way street"; 28
while
it allows the defendant to introduce mitigating evidence into the punishment stage, the prosecution can counter with damaging evidence,
including that of prior convictions and bad acts. Evidence of this
nature can "work too harshly against the defendant, inflaming the jury
rather than providing a basis for dispassionate exercise of discretion." 29
Examination of the bifurcation statutes now in force reveals the
269 F.2d 906 (9th Cir. 1959).
190.1 (West 1970).
23 269 F.2d at 907-08.
24 Id. at 908.
25 16 N.Y.2d 9, 209 N.E.2d 90, 261 N.Y.S.2d 38 (1965).
26 N.Y. PENAL LAW §§ 125.30, 125.35 (McKinney 1967, Supp. 1970).
27 16 N.Y.2d at 17, 209 N.E.2d at 91, 261 N.Y.S.2d at 40. Similarly, defendants who
received death sentences after Texas punishment hearings where relevant bad character
evidence was admitted have unsuccessfully complained about having their full backgrounds
exposed to the sentencing jury. See Fletcher v. State, 437 S.W.2d 849, 852 (Tex. Crim. App.
1968); Smith v. State, 437 S.W.2d 835, 838 (Tex. Crim. App. 1968); cf. Broadway v. State,
418 S.W.2d 679, 682 (Tex. Crim. App. 1967).
28 State v. Forcella, 52 N.J. 263, 289, 245 A.2d 181, 195 (1968).
29 Frady v. United States, 348 F.2d 84, 115 (D.C. Cir.), cert. denied, 382 U.S. 909
(1965).
21

22 CAL. PENAL CODE §
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scope of adverse evidence admissible under them. California 0 authorizes the introduction of evidence not only of prior criminal convictions but also of crimes for which the defendant was neither charged
nor convicted, so long as the jury is instructed not to consider the latter
unless established beyond a reasonable doubt.1
The Pennsylvania Supreme Court, in accord with its split verdict
statute, 2 has sustained the admissibility, during the penalty stage, of
evidence of separate homicides allegedly perpetrated by the defendant
after he committed the murder for which he had just been convicted.m
Section 46(a) of the new Connecticut Penal Code3 4 authorizes the
presentation of any evidence the court deems relevant to sentencing
"including but not limited to the nature and circumstances of the
crime, the defendant's character, background, history, mental and
physical condition . . . ." A Connecticut court is not restrained by the
exclusionary rules of evidence during the second stage and may admit
anything which it "deems to have probative force."3 5
A survey of California murder cases tried under the bifurcated
system has determined that defendants with prior records were considerably more likely to receive the death penalty for that reason alone. 6
In a unitary trial, where the defendant exercises his fifth amendment
right, this evidence would generally be inadmissible. 37 In such a trial,
if the defendant has a favorable reputation he can normally inject,
subtly enough, some redeeming features without opening the doors
too wide for the prosecution to expose all his faults.3 s Conversely,
80

CAL. PENAL CODE § 190.1 (West 1970).
31 People v. Floyd, 1 Cal. 3d 694, 716, 464 P.2d 64, 77, 83 Cal. Rptr. 608, 621 (1970)

(allowed evidence of two bus robberies which defendant was not charged with or
convicted of); see People v. Varnum, 70 Cal. 2d 480, 485-86, 450 P.2d 553, 556, 75 Cal.
Rptr. 161, 164 (1969); People v. Durham, 70 Cal. 2d 171, 189, 449 P.2d 198, 208, 74 Cal.
Rptr. 262, 272 (1969).
82 PA. STAT. ANN. tit. 18, § 4701 (1963).

83 Commonwealth v. Bell, 417 Pa. 291, 296, 208 A.2d 465, 468 (1965).
84 CONN. PENAL CODE § 46(a) (1969).

85 Bifurcation statutes of New York (N.Y. PENAL LAW §§ 125.30, 125.35 (McKinney
1967, Supp. 1970)) and Texas (TEx. CODE CraM. PROC. ANN. art. 37.07(3)(a) (Supp. 1970)) are
analogous to Connecticut's, while Georgia provides in its statute (GA. CODE ANN. § 27-2534

(Supp. 1970)) "that only such evidence in aggravation as the State has made known to the
defendant prior to his trial shall be admissible."
86 Comment, A Study of the California Penalty Jury in First-Degree-MurderCases, 21
STAN. L. REV. 1297, 1326 (1969).
37 See I J. WiMoRE, EVIDENCE §§ 215-18 (3d ed. 1940, and 1964 Supp.); 1 F. WHARTON'S CRIMINAL EVIDENCE §§ 221-43 (Anderson ed. 1955); C. MCCORMICK, EVIDENCE §§ 15758 (1954).
8s Brief for United States as Amicus Curiae at 116, McGautha v. California, No. 203,
Crampton v. Ohio, No. 204 (U.S. 1970).
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during the penalty stage of a bifurcated trial the defendant has little
control over the evidence to be admitted and the prosecutor can demonstrate in detail what he otherwise could not show.3 9
Constitutionality
The constitutional argument against the unitary trial in capital
cases is based on the premise that the procedure impermissibly creates
tension between two constitutional rights: the fifth and fourteenth
amendment privilege against self-incrimination, and the fourteenth
amendment right to hear and offer evidence on the question of punishment.4 0 This attack can be avoided by requiring a two stage trial in
capital cases, 41 but making this constitutionally mandatory has met
42
with uniform rejection by federal and state courts.
To determine whether this rejection is well-founded one must
determine first what constitutional rights a defendant has in this situation. Does the accused have the right to offer his own personal testimony
on the issue of punishment without having any of his testimony,
directly or through cross-examination, carried over to the issue of guilt?
A serious question of constitutionality under the due process clause
arises when an accused is deprived of the opportunity to address the
jury that is to decide punishment.4 3 This interferes with the accused's
presentation of mitigating evidence which, in a trial where the court
39 See Note, Executive Clemency in Capital Cases, 39 N.Y.U.L. REv. 136, 167 (1964).

40 Petitioner's Brief for Certiorari at 7, Crampton v. Ohio, No. 204 (U.S. 1970).
41 Frady v. United States, 348 F.2d 84, 98 (D.C. Cir.), cert. denied, 382 U.S. 909 (1965)
(Wright, J., dissenting in part and concurring in part).
42 Bell v. Patterson, 402 F.2d 394, 399 (10th Cir. 1968) (court's refusal to bifurcate trial
on the issue of sanity and guilt did not violate due process); Segura v. Patterson, 402 F.2d 249,
253-54 (10th Cir. 1968) (single verdict procedure not repugnant to the general fairness requirements of due process); Maxwell v. Bishop, 398 F.2d 138, 150-51 (8th Cir. 1968), vacated on other grounds, 398 U.S. 262 (1970) (Arkansas unitary system held constitutional);
United States v. Curry, 358 F.2d 904, 913-16 (2d Cir.), cert. denied, 385 U.S. 873 (1966)
(court expressly recognized the power of the trial court to conduct a two stage criminal
trial in order to avoid prejudice, but in the particular case at bar the court concluded
that trial judge did not prejudice the defense by refusing to bifurcate the proceedings);
Mathis v. State, 283 Ala. 308, 310, 216 So. 2d286, 287-88 (1968) (in a murder prosecution,
severed proceedings are not required on the issue of guilt and the matter of sentence);
People ex rel. McKevitt v. District Court, 167 Colo. 221, 225, 447 P.2d 205, 207-08
(1968); State v. Forcella, 52 N.J. 263, 289, 245 A.2d 181, 194-95 (1968) (Constitution does
not require bifurcation); State v. Kelbach, 23 Utah 2d 231, 234, 461 P.2d 297, 299 (1969) (a
unitary trial does not coerce a defendant to waive his privilege against self-incrimination);
Johnson v. Commonwealth, 208 Va. 481, 488, 158 S.E.2d 725, 730-31 (1968) (defendant not
denied due process by single verdict procedure in capital case).
43 Frady v. United States, 348 F.2d 84, 98 (D.C. Cir.), cert. denied, 382 U.S. 909 (1965).
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decides the penalty, is contained in a presentence report to the judge. 44
45
But the right to a presentence report is not constitutionally protected.
Neither does the accused have a right of allocution. 46 It is merely
a formality of the court, inquiring of the defendant as to whether he
has any legal cause to show why judgment should not be pronounced
against him on a verdict of conviction. Allocution was developed at
common law and has generally been carried forward by statute47 or by
court rule, 48 but does not rise to the level
of a constitutional right and
49
defect.
fundamental
a
not
is
its denial
The accused does have the right to testify before the jury that is
to decide his guilt. But by testifying he subjects himself to crossexamination and impeachment50 since he has forfeited his right against
self-incrimination. The safeguard against self-incrimination is for the
defendant's benefit and when he testifies he casts "aside the cloak of
immunity [and] he may not resume it at will, whenever cross-examination may be inconvenient or embarrassing."'" Allowing the accused to
exercise his constitutional right against self-incrimination in the guilt
stage and exercising his right "to speak to his sentencer" in the penalty
stage without subjecting himself to cross-examination on the guilt issue
is exactly the problem at which bifurcation is aimed.
A constitutional problem that would arise if the Supreme Court
imposes the bifurcated trial on all jurisdictions is that of states'
rights. Mandating a trial procedure to the states could well infringe
44 Bell v. Patterson, 279 F. Supp. 760, 765 (D. Colo.), aJfj'd, 402 F.2d 394 (lth Cir. 1968).
A presentence report is generally a biography of the defendant, including his family life,
education, mental capacity, employment activities, religious experience, community reputation and previous criminal record, among other things.
45 Id.

46 Machibroda v. United States, 368 U.S. 487, 489 (1962) (failure of the district court
to specifically inquire at the time of sentencing whether the petitioner wished to make a
statement on his own behalf is not an error that can be raised by a motion to vacate, set
aside or correct the sentence); Hill v. United States, 368 U.S. 424, 428 (1962) (failure of
sentencing judge to allow allocation "is neither jurisdictional nor constitutional"); see
Moore v. United States, 329 F.2d 821, 822 (8th Cir.), cert. denied, 379 U.S. 858 (1964) (right

to allocution may entitle defendant to have his sentencing proceeding reversed through
appeal but does not of itself make the sentence imposed invalid).
47 See, e.g., Omo Rxv. CODE § 2947.05 (Baldwin 1964):
Before sentence is pronounced, the defendant must be informed by the court
of the verdict of the jury, or the finding of the court, and asked whether he has
anything to say as to why judgment should not be pronounced against him.
48 See, e.g., Fa. R. CiuM. P. 32(a)(1).
49 Hill v. United States, 368 U.S. 424, 428 (1962).
50 Brown v. Walker, 161 U.S. 591, 597-98 (1896).
51 Raffel v. United States, 271 U.S. 494, 497 (1926).
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upon their right to administer their own system of criminal justice,5 2

and could entail a chaotic adjustment period. 53 Even some who consider
the bifurcated trial to be the more enlightened procedure for dealing
with capital cases have refused to impose it on the criminal courts of all
states. 54 No provision of our Constitution empowers the Supreme Court
to become the rulemaking organ. 55 Where a state has a procedure which
furthers a legitimate end, it is impossible for the Court to declare that
procedure unconstitutional under the due process clause because of the
possibility of some collateral prejudice. 56 But where the prejudice outweighs the validity of the state's purpose a conviction will be overturned on the basis of a violation of due process. 57

Prejudice of such a dimension may arise in those jurisdictions
which employ recidivist statutes allowing the prosecutor to present the
accused's prior criminal record to the jury, while trying the issue of
guilt, for the purpose of showing him to be a habitual criminal. 58 The
courts are divided on the issue of whether evidence of prior convictions
used in a single stage trial deprives the accused of a fair hearing. 59
The two basic reasons for this division appear in Spencer v. Texas.6 0
The Justices who opposed recidivist statutes did so on the basis of the
availability of a procedural alternative, bifurcation,6 ' while Mr. Justice
Hoag v. New Jersey, 356 U.S. 464, 468 (1958):
[I]t has long been recognized as the very essence of our federalism that the States
should have the widest latitude in the administration of their own systems of
criminal justice.
53 Spencer v. Texas, 385 U.S. 554, 568-69 (1967).
54 Id. at 569. Mr. Justice Stewart, concurring, stated of bifurcated trials:
If the Constitution gave me a roving commission to impose upon the criminal
courts of Texas my own notions of enlightened policy, I would not join the
Court's opinion.
52

55

Id. at 564.

56 As Mr. Justice Cardozo stated, a state rule of law

does not run foul of the Fourteenth Amendment because another method may
seem to our thinking to be fairer or wiser or to give a surer promise of protection
to the prisoner at the bar.
Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).
57 Spencer v. Texas, 385 U.S. at 559-69.
58 See, e.g., W. VA. CODE ANN. §§ 61-11-18, 61-11-19 (1966).
59 The Third Circuit in United States v. Banmiller, 310 F.2d 720 (1962), held this
procedure unconstitutional as did the Fourth Circuit in Lane v. Warden, 320 F.2d 179
(1963); but the Eighth Circuit in Wolfe v. Nash, 313 F.2d 393 (1963), held such procedure
constitutional.
60 385 U.S. 554 (1967).
61 Chief Justice Warren, dissenting in part and concurring in part, stated:
The purpose of admitting prior-convictions evidence should be served and prejudice completely avoided by the simple expedient of a procedure which reflects the
exclusive relevance of recidivist statutes to the issue of proper punishment. Only
after a defendant has been found guilty does the question of whether he fits the
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Harlan, writing for the majority, held that recidivist statutes did not
violate any provision of the Constitution.6 2 He justified his opinion by
elevating the state's purpose in introducing such evidence to a position
outweighing any collateral prejudice which may accrue to the defendant. He further stated:
The defendants' interests are protected by limiting instructions...
and by the discretion residing with the trial judge to limit or forbid
the admission of particularly prejudicial evidence .... 6
In Spencer, the entire Court conceded the possibility of prejudice
to the accused tried in a state employing a recidivist statute, but the
majority refused to flatly brand that procedure unconstitutional.
Rather, they felt it was a legislative duty, not the Court's, to determine
whether a bifurcated trial is a fairer method of handling cases.
The ramifications of a bifurcated trial call for great deliberation
before adopting such a system as law. The advantages and disadvantages
to the accused must be weighed by the designers of a two trial system,
along with a consideration of states' rights. Other questions dealing with
the procedure to be followed during the penalty stage must be resolved:
the standard of proof that will govern, the conventional rules of evidence which will be abrogated, the privileges each party would enjoy,
the necessity of impaneling a new jury for the penalty stage, and a host
of others.6 4 These complex problems require "comprehensive legislative
and not piecemeal judicial action." 5 It is a major job of statute drafting for which the courts are not equipped. 66
This job has been left to the legislatures of many states in recent
years and one can sense a trend toward adoption of the bifurcated trial
in capital cases. But the trend is slow, and many state legislative bodies
decline to include such a system in their recently enacted criminal
recidivist category become relevant to the sentence, and any issue of fact as to his
prior convictions should then be decided by the jury.
Id. at 579.
62 Id. at 568-69.
63 Id. at 561. At the time this case came up for appeal Texas amended its criminal
trial procedure to allow for bifurcation. TEX. CODE CRIM. Paoc. ANN. art. 37.07(3)(a)
(Supp. 1970). The Supreme Court held this amendment prospective only.
64 See Frady v. United States, 348 F.2d 84, 116 (D.C. Cir.), cert. denied, 382 U.S. 909
(1965). See also Comment, 39 N.Y.U.L. REv. 50, supra note 16.
65 State v. Mount, 30 N.J. 195, 224, 152 A.2d 343, 358 (1959); see United States v.
Jackson, 390 U.S. 570, 581 (1968) (Court refused to extend the capital punishment provision
of Federal Kidnapping Act without legislative guidance); People v. Friend, 47 Cal. 2d 749,
767, 306 P.2d 463, 471 (1957) (court called for legislative action, resulting in California's
bifurcation statute).
66 See Frady v. United States, 348 F.2d 84, 116 (D.C. Cir.), cert. denied, 382 US. 909
(1965).
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codes. 67 The hesitancy of these legislatures may possibly be traced to a
disquieting uncertainty about whether the two trial system may lead to
an increase in capital punishment. Past experience suggests that one
cannot be certain of the effects of bifurcation on the defendant. This
uncertainty requires that the courts exercise caution in deciding that
the Constitution requires adoption of the two stage system to comply
with due process. It has not yet been proven that bifurcation is so
essential to a "fair trial and a just sentence that due process of law
forbids any other procedure." 68
STANDARDLESS

SENTENCING

The origin of jury sentencing in this country has been traced to
the colonial reaction to harsh penalties imposed by judges appointed
and controlled by the Crown, and to the early distrust of governmental
power.69 Although American colonial laws imposing an automatic death
penalty were far less numerous than their English counterparts, 70 the
states early exerted a noticeable effort to further restrict the imposition
of death sentences. The first method of restriction utilized was limiting
the number of offenses that would incur the death penalty; in 1788,
Ohio limited capital punishment to murder.7 1 In 1794, Pennsylvania
enacted the first statute dividing murder into two degrees-intentional
72
and unjustified-and prescribed the death penalty for the former.
This type of division was copied in most of the other states. While
reducing the number of capital offenses also limited the imposition
of the death sentence, such a sentence continued to be the automatic
result of a guilty verdict.
In 1838, Tennessee enacted legislation 7s authorizing the jury to
determine on a case by case basis whether or not the death penalty was
warranted. This inaugural attempt at placing such discretionary power
with the jury to impose the death penalty was adopted by Alabama in
67 See, e.g., the Illinois Criminal Code of 1961 and the Kansas Criminal Code of 1969,
cited in Appendix B.
68 Brief for United States as Amicus Curiae at 125, McGautha v. California, No. 203,
Crampton v. Ohio, No. 204 (US. 1970).
69 NATIONAL COMMISSION ON LAW OBSERVANCE AND ENFORCEMENT,. REPORT ON CRIMINAL

PROCEDURE 27 (1931).
70 BYE, CAPITAL PUNISHMENT IN THE UNITED STATES 2, 3 (1919).
71 Code of Ohio 1788.

72 Pa. Laws 1794, ch. 257. See also Keedy, History of the Pennsylvania Statute Creating
Degrees of Murder, 97 U. PA. L. REv. 759 (1949).
73 Tennessee Laws 1837-38, ch. 29.
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1844, 74 Louisiana in 1846,' Texas in 185876 and by other numerous legislatures, one as recently as 1962. 7 At present, of the forty-two jurisdictions maintaining capital punishment, all but two78 provide by
statute for jury discretion in the determination of the death sentence.7 9
However, none of these statutes equip the jury with standards to guide
its decision.
The Guilt-PunishmentControversy
Elementary to any discussion of the constitutionality of statutes
authorizing sentence determination without enumerated standards is
the resolution of the guilt-punishment distinction employed when
constitutional objections are raised. The conservative view maintains
that only the determination of guilt and not the fixing of punishment
is to be subjected to scrutiny under the fourteenth amendment; the
liberal side seeks to mesh the two into a single constitutional issue, subject to the same standard of judgment. Both views are inaccurate.
In studying the guilt-punishment controversy one should conclude
that although the sentence determination procedure must conform
to the mandates of the fourteenth amendment, the standard for judging
whether the procedure conforms is not so rigid as that applied in guilt
determination. It is this flexibility in the application of the Constitution that has enabled the courts to guarantee "due process," while at
the same time maintaining discretion in the sentencer.
In 1949, the Supreme Court apparently spawned the distinction
between guilt and punishment determination when it held that outof-court information received by a judge purely for the purpose of
80
sentencing did not violate due process.
The due process clause should not be treated as a device for freezing the evidential procedure of sentencing in the mold of trial
procedure. So to treat the due process clause would hinder if not
preclude all courts-state and federal-from making progressive
efforts to improve the administration of criminal justice. 81
74 Act of Jan. 9, 1841, ch. 3, § 1, Ala. Acts 122.
75 Act of June 1, 1846, No. 139, La. Acts 118 (all capital crimes).
76 Texas Gen. Laws 1858, ch. 121, art. 71a (in any capital case when lesser penalty authorized, jury to fix penalty).
77 District of Columbia, Pub. L. 87-423, § 801, 76 Stat. 46 (1962).
78 N.D. CENT. CODE § 12-06-06 (Supp. 1969); R.I. GEN. LAWS § 11-23-2 (1969).
79 See Appendices A and B for current statutes authorizing jury discretion in both unitary and bifurcated trials.
80 Williams v. New York, 337 U.S. 241, 252 (1949).
81 Id. at 251.
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While this holding distinguished sentence imposition from guilt determination, it certainly did not immunize it from constitutional scru82
tiny.
Later that term, the Court stressed the differentiation when it
refused to rigidly apply the due process clause to a post-trial hearing,
and emphasized that "certain trial procedure safeguards are not applicable to the process of sentencing."8 3 In Williams v. Oklahoma, 4 the
due process clause was once again applied differently to the fixing of
punishment by the sentencing judge,8 5 but the Court implied that
the due process clause extended to sentencing procedures.8 6 This
implication was recently utilized in Specht v. Patterson,8 7 which
concerned the constitutionality of an alleged sentencing procedure that
was deemed by the Court to be in effect a separate criminal proceeding.8 The Court overturned the sentence, distinguishing the two types
of proceedings and the rights which must be protected by each.8 9
In 1966, in Giaccio v. Pennsylvania,0 the Supreme Court reviewed
an 1860 Pennsylvania statute 9' and held that it violated the due process
clause because of the absence of standards to prevent arbitrary imposition of costs.9 2 Proponents of the liberal theory seized upon this holding
to support their view, incorrectly, since the Court expressly objected
to the statute and not the sentencing procedure.
This 1860 Pennsylvania Act contains no standards at all, nor does
it place any conditions of any kind upon the jury's power to impose
82 What we have said is not to be accepted as a holding that the sentencing procedure is immune from scrutiny under the due process clause.
Id. at 252 n.18. See also Townsend v. Burke, 334 U.S. 735 (1948).
83 Solesbee v. Balkcom, 339 U.S. 9, 12 (1950).
84 358 U.S. 576 (1959).
85 [O]nce the guiit of the accused has been properly established, the sentencing
judge, in determining the kind and extent of punishment to be imposed, is not
restricted to evidence derived from the examination and cross-examination of
witnesses in open court ....

Id. at 584.
86 Id. at 586-87.
87 386 U.S. 605 (1967). Defendant was convicted of the crime of indecent liberties
which provided a maximum sentence of 10 years, but was sentenced under the Sex Offenders Act for an indeterminate term from one day to life imprisonment. The Supreme Court
held that the invocation of this Act, which entails the making of a new charge, required
the guarantees set forth by the due process clause in a guilt determining procedure.
88 Id. at 610.
89 Id. at 608-11.
90 382 U.S. 399 (1966).
91 Act of March 31, 1860, Pub. L. 427.
92 382 Us. at 402-05.
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costs upon a defendant who has been found by the jury to be not
guilty of a crime charged against him. 93
The Court further stated:
In so holding we intend to cast no doubt whatever on the
constitutionality of the settled practice of many States to leave to
juries finding defendants guilty of a crime
the power to fix punish94
ment within legally prescribed limits.
A recent decision in the guilt-punishment controversy is Witherspoon v. Illinois, 95 where the Court invalidated the automatic exclusion of veniremen who expressed objection to capital punishment,
since the result was a "tribunal organized to return a verdict of death." 96
It applied the standards of due process for sentence determination and
concluded that the exclusionary procedure in question disregarded the
feelings of a significant segment of the community, and therefore did
not meet even the minimal standards the fourteenth amendment
dictates for sentence determination.
Is Standardless Sentencing a Violation of the Due Process Clause?
"'[I]t is a fundamental rule that no citizen should be deprived of
his liberty [or his life pursuant to] a law which is uncertain and
ambiguous'. ' 9 7 "The constitutional imperative that laws infringing
upon life and liberty be framed in terms of reasonably ascertainable
standards is central to our administration of criminal justice."9 8 It is
therefore imperative that penal statutes measure up to these standards
in order to be constitutionally valid. It appears that they do.
In rejecting a constitutional objection to standardless sentencing,
the Court of Appeals for the Eighth Circuit discounted the asserted
vagueness, stating that "there is nothing vague, and nothing is claimed
to be vague, in the substantive provisions of the Arkansas rape statutes.
The petitioner's attack is directed to the punishment and not to the
crime."99 The court went on to hold that its finding was consistent with
Giaccio, since the vague aspect of the statute in that case was that it
93 Id. at 403.
94 Id. at 405 n.8.
95 391 U.S. 510 (1968). See also Note, 37 FORDHAM L. RaV. 129 (1968); Note, 29 LA. L.
Rav. 381 (1969); Note, 20 SYRACUSE L. REv. 93 (1968).

96 391 U.S. at 521.
97 In re Anderson, 69 Cal. 2d 613, 646, 447 P.2d 117, 139, 73 Cal. Rptr. 21, 43 (1968)
(Tobriner, J., concurring in part and dissenting in part). See also In re Oliver, 333 U.S.
257, 273-78 (1948); Chambers v. Florida, 309 U.S. 227, 236-37 (1940).
98 In re Anderson, 69 Cal. 2d at 645, 447 P.2d at 138, 73 Cal. Rptr. at 42.
99 Maxwell v. Bishop, 398 F.2d 138, 149 (8th Cir. 1968).
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"leaves the public uncertain as to the conduct it prohibits or leaves
judges and jurors free to decide, without any legally fixed standards,
100
what is prohibited and what is not in each particular case."'
Under Witherspoon, the absence of sentencing standards in the
penal statutes does not of itself violate the due process clause. Standardless discretion of the jury was acknowledged without criticism by the
Witherspoon Court itself:
Guided by neither rule nor standard, "free to select or reject as it
[sees] fit," a jury that must choose between life imprisonment and
capital punishment can do little more-and must do nothing lessthan express the conscience of the community on the ultimate
question of life or death.' 01
Finally, the assertion that the jury is aided by no criteria in arriving
at their decision is not entirely accurate:
A jury deciding whether to recommend life imprisonment . . .is
guided by the same implied standard as a trial judge assessing
punishment . . . [which standard is] the determination of that
sentence within statutory limits which best serves
the interests of
102
justice as between society and the defendant.
Is Standardless Sentencing a Violation of the Equal Protection Clause?
It is a fundamental principle of our legal system that all men
"stand on an equality before the bar of justice in every American
court."'10 3 The equal protection clause seeks to prohibit the arbitrary
selection of a group or class of individuals for the imposition of a special
burden.
In standardless sentencing, the determination of the sentence is not
based on class or group distinction, but on a judgment rendered on the
circumstances of a single case. "The imposition of a criminal sentence
requires the exercise of judicial discretion by the sentencing judge,
which includes consideration of all mitigating and aggravating circum10 4
stances relevant to the sentencing process.'
The equal protection clause does not require exact equality, 10 5 nor
does it require uniform punishment for analogous crimes. 0 6 To require
such uniformity of punishment would seem to be a regression to legis100 Giaccio v. Pennsylvania, 382 U.S. at 402-03.
101

391 Us. at 519.

State v. Johnson, 34 N.J. 212, 230, 168 A.2d 1, 10, cert. denied, 368 U.S. 933 (1961).
Chambers v. Florida, 309 U.S. 227, 241 (1940).
104 Andrus v. Turner, 421 F.2d 290, 292 (10th Cir. 1970).
105 Norvell v. Illinois, 373 US. 420 (1963).
106 Johnson v. United States, 225 U.S. 405, 417 (1912). See also Williams v. Oklahoma,
358 U.S. 576, 585 (1959): Williams v. New York, 337 U.S. 241 (1949).
102

103
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lative control of penalties that would retard the primary function of a
jury, which is to "maintain a link between contemporary community
values and the penal system,"'107 consistent with the "evolving standards
of decency that mark the progress of a maturing society."' 08
The Role of the Legislature
Since it appears that standardless sentencing should not be held
unconstitutional, it is relevant to consider the role of the legislature.
Presently, no states have enacted statutes containing standards for sentencing and, therefore, the effect of standard-controlled sentencing can
only be conjecture.
In 1962, the Model Penal Code'0 9 set out a series of "aggravating"
and "mitigating" circumstances intended for statutory enactment. The
aggravating circumstances include murder committed by a convict under sentence of imprisonment and situations where the murderer knowingly created a grave risk of death to many persons."" The mitigating
circumstances include an absence of "significant" history of prior criminality and the age at the time of the crime."' These provisions have
already met with criticism:
No draftsman can really trust his capacity to enumerate all the
possible mitigations that might be perceived, or indeed even all
the aggravations, but it is more important on the mitigations. 112
The New Jersey Supreme Court observed that the determination
of the particular circumstances for applying a capital sentence is best
left to the collective discretion of the jury, unbridled by standards:
Indeed, legislative specification of criteria for recommendation of
life imprisonment might prejudice a defendant through the exclusion by omission of a factor relevant in a given case. 113
Coupled with the problem of insufficiency is the consideration that
the application of these standards would be no less arbitrary than the
discretion presently exercised.
Merely to make explicit the set of factors relevant to sentencing is
not sufficient to bring the sentences actually meted out under any
uniform standard at all. It is wholly insufficient to provide for fair107
108
109
110
I11

Witherspoon v. Illinois, 391 U.S. at 519 n.15.
Trop v. Dulles, 356 U.S. 86, 101 (1958).
MODEL PENAL CODE § 210.6 (P.O.D. 1962).
Id. at § 210.6(3).
Id. at § 210.6(4).

112 36 A.L.I. PROcuEDINGS 179 (1959).

118 State v. Johnson, 34 N.J. at 250, 168 A.2d at 10-11.
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ness in jury sentencing, which is precisely what
introducing these
14
factors for the jury's use is intended to obtain.
The final, and perhaps fatal, objection is that utilizing legislative
standards would circumvent a traditional and well-settled role of the
jury, bringing the moral values and social standards of the community
to bear on a problem.
Some subjects do not lend themselves to specific standards.
...Although the Constitution may require a standard whenever one
is feasible and serviceable, it cannot follow that government must
be denied all powers which defy a definitive statement of the basis
for their exercise. 1" 6
CONCLUSION

As evidenced by earlier constitutional discussion, neither the requirement of bifurcated trials, nor the infusion of standards into the
sentencing procedure, should become a matter for judicial concern. If
either alteration is to become part of a state's criminal procedure, it is
the responsibility of the individual legislature of that state to so decide.
Although both ideas are heralded as significant strides toward a
noteworthy goal, they suffer from inherent weaknesses that outweigh
their usefulness. Under a bifurcated procedure, a defendant is subjected
to an expanded amount of aggravating evidence over which he has no
control, resulting in the more probable imposition of a death sentence.
As for standards, the current system of expressing community sentiment has been reemphasized as recently as Witherspoon. Although
the definition of a crime is borne solely by the law, the decision to send a
man to his death is a personal one, which must be made on an individual basis, free of any and all encumbrances.
Unfortunately, it appears that the advocates of reform cannot see
the forest for the trees. They should not seek to make the administration of the death penalty more orderly or uniform, but instead should
attempt to apply a fatal blow to an "albatross" that has troubled our
judiciary since its inception.
There will always be problems, because no mode of procedure will
make the administration of the death penalty run easy."16
Frank J. Zinna
Thomas W. Cavanagh, Jr.
114 Bedau, supra note 1, at 220.
115
116

State v. Forcella, 52 N.J. 263, 287, 245 A.2d 181, 194 (1968).
State v. Laws, 51 N.J. 494, 558, 242 A.2d 333, 368 (1968).
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APPENDIX A
STATES AUTHORIZING JURY TO EXERCISE DISCRETION IN SEPARATE, POST-GUILT
PROCEEDING TO SET SENTENCE FOR MURDER AT DEATH OR LIFE IMPRISONMENT

(NONE PROVIDING STATUTORY STANDARDS)

CAL. PENAL CODE §§ 190 (West 1970) (death or life imprisonment for first

degree murder at jury's discretion), 190.1 (West 1970) (provides for
bifurcation).
CONN. GEN. STAT. ANN. § 53-10 (Supp. 1970) (provides a separate proceeding
on penalty) (superseded by CONN. PENAL CODE § 46, effective October
1, 1971, also providing for bifurcation, but making jury recommendations of death penalty nonbinding).
GA. CODE ANN. § 27-2534 (Supp. 1970) (provides in all felony cases separate
presentence hearing to be conducted before same jury as returned
guilty verdict; jury to fix punishment unless it cannot agree; death
sentence may not be imposed unless jury so decides).
N.Y. PENAL LAW §§ 125.30 (McKinney Supp. 1970) (provides for bifurcation),
125.35 (McKinney 1967) (provides for procedure during sentencing
stage).
PA. STAT. ANN. tit. 18, § 4701 (1963) (provides for separate proceedings on
guilt and penalty).
TEX. CODE CRIM. PROC. ANN. art. 37.07(2)(b) (Supp. 1970) (where state
seeks death penalty, punishment to be decided by jury at a separate
sentencing phase); TEX. PEN. CODE ANN. art. 1257 (1961) (punishment
for murder shall be death or confinement for not less than two years).
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APPENDIX B
STATES AUTHORIZING JURY TO EXERCISE DISCRETION IN UNITARY TRIAL TO
SET SENTENCE FOR MURDER AT DEATH OR LIFE IMPRISONMENT
VIDING STATUTORY STANDARDS)

ALA. CODE tit. 14,

(NONE PRO-

§ 318 (1958).

ARIZ. REV. STAT. ANN. §

13-453 (1956).

ARK. STAT. ANN. §§ 41-2227 (1964 repl.) (death penalty specified for murder),

43-2153 (1964 repl.) (jury has right to render life verdict in any capital
case).
COLO. REV. STAT. ANN. § 40-2-3 (1963).
DEL. CODE ANN. tit. 11, §§ 571 (Supp. 1969) (death penalty specified for
murder), 3901 (Supp. 1969) (in all capital cases jury may make nonbinding recommendations of life).
D.C. CODE ANN. § 22-2404 (1967) (death unless jury unanimously recommends life).
FLA. STAT. ANN. §§ 782.04 (1965) (death penalty specified for murder),
919.23(2) (1944) (in all capital cases jury may, by a majority vote,
sentence to life).
IDAHO CODE § 18-4004 (1948).
ILL. ANN. STAT. ch. 38, §§ 9-1(b) (Smith-Hurd 1964) (indeterminate term of
fourteen years to life, or death for murder), 1-7(c)(1) (Smith-Hurd
Supp. 1970) (imprisonment unless jury returns nonbinding verdict
of death).
IND. ANN. STAT. §§ 10-3401 (1956 repl.) (life or death for murder), 9-1819
(1956 repl.) (jury fixes punishment).
KAN. STAT. ANN. §§ 21-3401 (Supp. 2, 1970) (murder is Class A felony), 214501 (Supp. 2, 1970) (jury determines whether death or' life should
be inflicted for Class A felonies).
KY. REv. STAT. § 435.010 (1962) (murder punishable by death or life); KY.
R. CuM. P. 9.84 (Supp. 1968) (jury fixes punishment).
LA. REv. STAT. ANN. § 14:30 (1950) (death penalty specified for murder);
LA. CODE CRIM. PRO. ANN. art. 817 (West 1967) (jury may qualify verdict
in any capital case as "without capital punishment").
MD. ANN. CODE art. 27, § 413 (1971 repl.) (death or life, to be determined by
court, unless jury specifies "without capital punishment").
MASS. ANN. LAWS ch. 265, § 2 (1968) (death, unless jury fixes life).
Miss. CODE ANN. §§ 2217 (1956) (death penalty specified for murder unless
jury recommends life), 2536 (1956) (in any capital case, jury may reduce
penalty to life).
Mo. (jury
REV. STAT. §§ 559.030 (1959) (death or life for murder), 546.410 (1959)
selects punishment in any case where alternatives available).
MONT. REV. CODES ANN. § 94-2505 (1969 repl.).
NEB. REV. STAT. § 28-401 (Supp. 1969) (providing for penalty to be determined by court after guilty plea or nonjury trial).
NEV. REV. STAT. § 200.030 (3) (1968).
N.H. REv. STAT. ANN. § 585:4 (1955) (life, unless jury specifies capital
punishment).

COMMENTS
N.J. STAT. ANN. § 2A: 113-4 (1969) (death, unless jury recommends life).
N.M. STAT. ANN. §§ 40A-2-1 (1964 repl.) (murder is capital felony), 40A-29-2
(1964 repl.) (capital felon to be sentenced to death unless jury sets life),
40A-29-2.1 (Supp. 1969) (providing that there shall be no capital punishment except for killing peace officer or, if jury recommends death,
for committing second capital felony after time for "due deliberation"
following commission of capital felony).
N.C. GEN. STAT. § 14-17 (1969) (death, unless jury recommends life).
OHIO REv. CODE ANN. § 2901.01 (Baldwin 1964) (death, unless jury recommends mercy).
OKLA. STAT. ANN. tit. 21, § 707 (1958).
S.C. CODE ANN. § 16-52 (1952) (death, unless jury sets life).
S.D. COMPILED LAws ANN. §§ 22-16-12 (1967) (murder punishable by death
or life), 22-16-13 (1967) (after return of guilty verdict, court may require jury to deliberate on punishment, with or without instructions;
death sentence authorized but not required, only if jury so recommends), 23-48-16 (1967) (whenever court has discretion on punishment
it may hear evidence on aggravation or mitigation).
TENN. CODE ANN. § 39-2405 (1955).
UTAH CODE ANN. § 76-30-4 (1953) (death, unless jury recommends life).
VT. STAT. ANN. tit. 13, § 2303 (Supp. 1970) (death penalty authorized, in
the determination of the jury, only for unrelated second murder or
for killing of peace officer).
VA. CODE ANN. §§ 18.1-22 (1960 repl.) (death, life, or at least 20 years), 19.1250 (1960 repl.) (discretion with the jury).
WAsH. REV. CODE § 9.48.030 (1956) (life, unless jury imposes death).
WYO. STAT. ANN. § 6-54 (1957) (death, unless jury qualifies verdict as
"without capital punishment").

