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I. Introduction

At a time when the nation is struggling to find cures for such
killers as AIDS and cancerI the public has made it clear that it will
no longer tolerate such unnecessary deaths as those caused by alco-

* BA., Business Administration, Franklin & Marshall College; J.D., Seton Hall
University School of Law, anticipated June 1997.

1 1994 U.S. Bureau of the Census, Statistical Abstract of the United States 114 at 139,
148. In 1993, there was approximately 1,170,000 new cases of cancer reported in the
United States. Id. at 143. Of the 1,170,000 reported cases of cancer in 1993, approxi-
mately 600,000 were male and 570,000 were female. Id. These reported cases include
cancer of the lung, breast, colon, prostate, bladder, rectum, corpus uteri, non-Hodg-
kin's lymphoma, oral cavity and pharynx, leukemia, melanoma of skin, pancreas, kid-
ney, stomach, ovary and cervix uteri. Id.

According to the census, the number of reported cases of Acquired Immu-
nodeficiency Syndrome ("AIDS") has risen from 8,249 in 1985 to 45,472 in 1992. Id.
at 138. Of the 22,675 deaths caused by AIDS in 1992, over 20,000 were male. Id. at 98.
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hol-related accidents.2 In response to this public outcry, and with
recognition of alcohol-related accidents as a leading cause of death
in the United States,3 both the federal and state governments have
increased their efforts to combat drunk driving.4

2 B. Drummond AyresJr., Big Gains Are Seen In Battle To Stem Drunken Driving, N.Y.
TnMEs, May 22, 1994, at 1. "[D]runken driving has increasingly come to be seen by
Americans as unacceptable. In the 1990's, there are grimaces - but few belly laughs -
when someone tries to joke about driving home drunk." Id. Recent surveys indicate
that fewer drivers are drinking, the use of a designated driver has increased, and bars
are training their bartenders to notice and cut-off those customers who have had too
much to drink, in addition to implementing programs in which designated drivers get
free soft drinks. Id. at AS. Furthermore, Riley Regan, the director of the NewJersey
Advisory Council on Alcoholism, has indicated that "[t] here has been a real change in
attitude toward drinking and our responsibilities toward each other, and that is the
real key towards the prevention of alcohol abuse."Joseph F. Sullivan, Jersey Hosts Keep-
ing Drunks From Driving, N.Y. TmEs, Dec. 29, 1994, at 16. Organizations such as
Mothers Against Drunk Driving ("MADD"), Remove Intoxicated Motorists ("RID"),
and Students Against Drunk Driving ("SADD") have grown to form a strong lobbyist
group for the impostition of liability against drunk drivers and reckless social hosts.
Charles G. Popp, Turn Out the Lights; The Party's Over: An Economic Analysis of Social
Host Liability, 6 N. ILL. U. L. Rxv. 129, 146 (1986). For example, the Somerset and
Hunterdon chapters of MADD; together with police and student groups from the
county, launched their ninth annual Red Ribbon Campaign in furtherance of safer
and sober driving on Monday, November 13, 1995. Eleanor Barrett, Tying One Om
MADD Chapter Launches Annual Ribbon Campaign Against Drunk Driving, NJ. STAR
LEDGER, Nov. 14, 1995, at 1. The members of the organization wore red ribbons and
tied similiar ribbons to parked cars "as a reminder to motorists not to drink and drive
during the holiday season." Id.

3 Ayres, supra note 2, at A5. According to the National Highway Traffic Safety
Administration, a person dies every thirty minutes from an alcohol-related traffic acci-
dent. Id. Approximately forty two percent of the forty thousand plus Americans who
are killed each year in highway accidents are alcohol-related. Id.

4 See id. For example, on July 17, 1984, former President Ronald Reagan signed a
law which stipulated a withholding of fifteen percent of federal highway funds to
those states which refuse to raise the minimum drinking age to twenty-one by 1986. 23
U.S.C. § 158 (Supp. IV 1986). Presently, the federal government has elected to with-
hold federal grants for drunken-driving prevention programs in states that do not
lower the Blood Alcohol Concentration requirement (the level at which a tested
driver is presumed drunk) from .10 to .08. Steven Coleman, Effort to Lower Drunken-
Driving Rate May Vanis, N.J. COURimR NEws (Warren), Oct. 2, 1995, at Al. Thirteen
states have already supported the federal governments efforts by lowering the blood
alcohol concentration level from .10 to .08. Id. at A5. These states include California,
Maine, Vermont, Oregon, North Carolina, Utah, New Mexico, Kansas, Florida, New
Hampshire, Virginia, Alabama and Hawaii. Id. at AS.

Other attempts to deter drunk driving at both the federal and state levels have
included "strengthening criminal penalties for driving while intoxicated, raising the
legal drinking age to twenty-one, setting up roadblocks to improve chances of catch-
ing drinking drivers, and using the media to increase public awareness of the dangers
of driving under the influence." Sharon E. Conaway, Comment, The Continuing Search
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Inspired by the words and wisdom of the late Supreme Court
Justice Frankfurter, who stated that "[the judiciary's] goal is to do
substantial justice in light of the mores and needs of our modem
day life,"' many state courts have joined the legislative effort to
curb drunk driving. 6 These efforts have resulted in the imposition
of liability on social hosts7 whose inebriated guests cause injuries to
a third party.8 Those courts which have adopted this concept have
traditionally based such liability on one of three theories:9 (1) ex-

for Solutions to the Drinking Driver Tragedy and the Problem of Social Host Liability, 82 Nw.
U. L. REv. 403, 404 nn.12-15 (1988).

5 Henslee v. Union Planters Nat'l Bank & Trust Co., 335 U.S. 595, 600 (1949), reh.
denied, 336 U.S. 915 (1949).

6 See, e.g., Kelly v. Gwinnell, 476 A.2d 1219 (N.J. 1984) (the New Jersey Supreme
Court imposed liability on a social host); Coulter v. Superior Court of San Mateo, 577
P.2d 669 (Ca. 1978) (the California Supreme Court held that under modem negli-
gence law, a social host who served alcohol to an obviously intoxicated guest, may be
held liable to a third party who is harmed by the inebriated guest); Ross v. Ross, 200
N.W.2d 149 (Minn. 1972) (the Minnesota Supreme Court held that the state dram
shop act could be extended to anyone who served liquor gratuitously which subse-
quently results in an injury to a third party arising out of the intoxicated guest's negli-
gent conduct); Williams v. Klenesrud, 197 N.W.2d 614 (Iowa 1972) (the Iowa
Supreme Court held that, under the state dram shop act, a social host could be liable
for those injuries caused by an intoxicated person who had received alcoholic bever-
ages from the host); Weiner v. Gamma Phi Chapter of Alpha Tau Omega Fraternity,
485 P.2d 18 (Or. 1981) (the Oregon Supreme Court, in reversing summaryjudgment
in favor of defendants, held that where a social host has direct involvement in serving
liquor, the host may have a duty to stop a guest from consuming more alcohol).

7 See N.J. STAT. ANN. § 2A:15-5.5 (West 1987). New Jersey defines a social host as
an individual who, by express or implied invitation, "invites another person onto an
unlicensed premises for purposes of hospitality and who is not the holder of a liquor
license for the premises. . ., and who legally provides alcoholic beverages to another
person who has attained the legal age to purchase and consume alcoholic beverages."
Id. A broader interpretation, according to Nichols Drinking/Driving Litigation, de-
fines a social host as any one of a number of people such as "a friend who shares beer
with another, an individual hosting a cocktail party, or even an employer sponsoring a
company picnic or Christmas Party." Nichols Drinking/Driving Lit § 37:18 (1995).

8 See, e.g., Kelly, 476 A.2d at 1225-26. The New Jersey Supreme Court indicated
that the goal in extending liability to social hosts is to "achieve ... the fair compensa-
tion of victims who are injured as a result of drunken driving." Id. at 1226. Further-
more, the court stated that its holding will tend to deter drunk driving, and will tend
to increase the likelihood that hosts will "take greater care in serving alcoholic bever-
ages at social gatherings so as to avoid not only the moral responsibility but the eco-
nomic liability that would occur if the guest were to injure someone as a result of his
drunken driving." Id.

9 Mary M. French, Jim L. Kaput & William P, Wildman, Social Host Liability for the
Negligent Acts of Intoxicated Guests, 70 CoRuW.L L. R-v. 1058, 1063 (1985). Courts have
imposed social host liability under three distinct therories. Id.

The first approach to imposing liability on a social host is to use a state dram
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tension of a state dram shop act;10 (2) violation of a state alcoholic
beverage control act," or (3) application of ordinary principles of
common-law negligence.' 2

One state in particular which has demonstrated a concerted
effort in both the state legislature and the judiciary to deter drunk
driving is NewJersey. 3 A forerunner in the development of social

shop act. Id. Although these dram shop acts have traditionally been used against tav-
ern owners, some plaintiffs have managed to convince the courts that these acts
should also be applied to social hosts. Id. at 1063-64.

The second approach used by the courts to impose liability on a social host is to
find the host in violation of a state alcoholic beverage control act. Id. Such a finding is
often viewed by the court as presumptive evidence of the host's negligence. Id. at
1064.

The final approach traditionally used by courts to hold social hosts liable to third
parties is the extension of ordinary common law principles of negligence. Id. Usually,
the court will find the host to have breached a duty which arises because of a special
relationship between the host and the guest. Id.

10 French, supra note 9, at 1063. A "dram-shop" is a drinking establishment where
people are served liquor to be consumed on the premises. BLAcK's LAw DICTIONARY
342 (6th ed. 1990). Dram shop acts, also known as civil liability acts, are "legislative
enactments designed to address civil liability of providers of intoxicating beverages."
Nichols, supra note 7, at § 38.01. The goals of dram shop acts are generally: (1)to
protect the general welfare and health of the public by regulating the liquor industry;
(2)to adequately provide compensation for individuals injured as a result of "indis-
criminate sales or transfers of alcohol"; and (3) to deter servers of alcohol from violat-
ing the act by punishing those who sell alcohol in violation of the act. Id.

Dram shop acts differ from state to state and an interpretation of a particular
state's dram shop act depends on the judiciary of the state. Id. However, although
dram shop acts differ from one state to the next, they share certain basic elements:
(a) an eligible plaintiff and defendant, (b) alcoholic beverage, (c) provision of that
alcoholic beverage, (d) injury resulting from the provision of intoxicating beverages,
and (e) damage to the plaintiff. Id. at § 38:05. See infra notes 34-39 and accompanying
text for a brief discussion on New Jersey's dram shop act.

II French, supra note 9, at 1064. Violating a criminal statute, such as a state alco-
holic beverage control act, is often regarded by courts as presumptive evidence of
negligence. Id.

12 Id. See infra notes 43-73 and accompanying text for an indepth discussion of the
extension of common law liability to social hosts in NewJersey.

Is See Frank A. Luchak & Deborah I. Hollander, Dram-Shop Statutes Clarify and Limit
Liability, 134 NJ.LJ. 10, 10 (1993). The NewJersey Supreme Court's decision in Kelly
v. Gwinne/!, 476 A.2d 1219 (NJ. 1984), was the first to extend social host liability for
injuries caused by a drunk adult guest. Id. Only a few months later, the state legisla-
ture established a commission to study the issue of social host liability and recom-
mend legislation to clarify the extent of social host liability which the Supreme Court
in Kelly had broadly established. Id. Two years later in 1987, the NewJersey Legisla-
ture adopted two bills on social host liability. Id. See infra notes 101-133 and accompa-
nying text for insights on this legislation.
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host liability, 14 the New Jersey Supreme Court led the promulga-
don of social host liability 5 with its landmark decision in Kelly v.
GwinneIU6 Following the court's lead, the state legislature created
the Commission on Alcoholic Beverage Liability' 7 for the purpose
of investigating social host liability and recommending legislation
to regulate social hosts. 8 After months of public hearings, 9 the
commission submitted a summary of its findings to the state legisla-

14 See Linn v. Rand, 356 A.2d 15 (N.J. Super. Ct. App. Div. 1976). In Linn, the
Appellate Division of NewJersey refused "to follow jurisdictions that had rejected so-
cial host liability. .. " and imposed liability on a social host. C. Kent Adams, Note,
Social Host Liability To Third Parties For The Acts Of Intoxicated Guests: Kelly v. Gwinnel4 38
Sw. LJ. 1297, 1303 (1985). See infra notes 51-55 for further discussion of Linn.

'5 Kelly, 476 A.2d at 1225. The NewJersey Supreme Court acknowledged the "lack
of precedent anywhere else in the country.... ." Id.

We therefore hold that a host who serves liquor to an adult social guest
knowing both that the guest is intoxicated and will thereafter be operating
a motor vehicle, is liable for injuries inflicted on a third party as a result of
the negligent operation of a motor vehicle by an adult guest when such
negligence is caused by the intoxication.

Id. at 1224. See also infra notes 61-73 and accompanying text.
16 Kelly, 476 A.2d at 1219.
17 S. Con. Res. 116, 201st Leg., 1st Sess., (1984) [hereinafter S. Con. Res. 116]. The

committee was established to "study the duties, resoponsibilities and liabilities" of pri-
vate servers of alcoholic beverages and to make certain recommendations in order to
reduce alcohol-related accidents and compensate victims. Id. See infra notes 75-78
and accompanying text for an examination of this resolution.

18 Commission on Alcoholic Beverage Liability, Report To The General Assembly
of 1985, at 1 (1985) (statement of former New Jersey Governor Thomas H. Kean).
The Commission on Alcoholic Beverage Liability was established in response to Kelly
v. Gwinnell for the purpose of holding public hearings to investigate whether legisla-
tion should be adopted to define the cause of action available against a social host. Id.
The Legislature was concerned that the court's decision in Kelly "leave[s] the public
without any indication of its responsibilities of serving alcoholic beverages to social
guest." Id. at 5. Although the Legislature agreed with thejudiciaries recognition of
social host liability, the Commission believed that the enactment of legislation would
better inform and clarify exacdy what duties and responsibilities were required of a
social host. Id. at 5-6. "The commission's legislation creates a statute containing rea-
sonable and clear standards of liability for social hosts that can be applied in all situa-
tions in which a social host provides alcoholic beverages to his guests." Id. at 7. See
infra notes 75-92 for specific information on the commission and its
recommendations.

19 State of New Jersey, Commission on Alcoholic Beverage Liability, Final Report
at 1 (1985). The commission met on several occasions between April 11, 1985 and
Sept. 4, 1985. Id. On two occasions, April 25, 1985 and May 9, 1985, the commission
held public hearings to allow interested parties and experts to discuss issues relevant
to social host liability. Id. at 1-2. See infra notes 80, 82 and accompanying text for
information on the public hearings.
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ture.20 These findings resulted in the enactment of New Jersey
Statute Section 2A:15-5.5-5.8 (1987), which establishes and defines
the scope of social host liability.2

Since New Jersey's social host liability statute was enacted in
1987,22 the state has seen the number of fatalities caused by drunk
driving decrease by over fifty percent.23 Although it is uncertain
exactly to what degree this decrease can be accredited to the social
host liability statute, it is clear that the state legislature and judici-
ary have effectively adapted to the demands and needs of society.24

This note examines the common-law development of social
host liability in New Jersey and the subsequent enactment of legis-
lation.25 Section II begins with a brief discussion of New Jersey's
dram-shop act and its subsequent repeal,26 and then traces the
common-law development of social host liability in New Jersey. 27

Section III focuses on the creation of the state's commission on
alcoholic beverage liability and its recommendations.28 A careful

20 See infra notes 83-92 and accompanying text for a discussion on the various rec-
comendations made by the commission.

21 NJ. STAT. ANN. § 2A:15-5.5-5.8 (West 1987). The social host liability statute con-
sists of four sections and is the exclusive civil remedy for a third party who has sus-
tained damages as a result of the negligent acts of an intoxicated adult guest. Id. at
§ 2A:15-5.6. See infra notes 101-134 for a detailed look at the enacted statute governing
social host liability in New Jersey.

22 N.J. STAT. ANN. § 2A.15-5.5-5.8 (West 1987). The statute was adopted by the
state legislature in 1987, and went into effect on January 14, 1988. Id.

23 Coleman, supra note 4, at Al. In 1988, the number of drunk-driving fatalities in-
NewJersey was 263. Id. Between 1988 and 1994, NewJersey drunk driving fatalities
have steadily decreased to a level of 127 in 1994. Id.

24 Ayres, supra note 2, at 1. The number of drunk driving incidents has been drasti-
cally reduced for a number of reasons: tougher and more innovative laws, the growth
of aggressive organizations such as Mothers Against Drunk Driving ("MADD"), and
the widespread use of advertisements to promote designated drivers. Id. For example,
in Somerset and Hunterdon County, the MADD chapter holds an annual campaign
in which the members tie red ribbons to parked vehicles in an attempt to increase
awareness of the need to deter drunk driving. Barret, supra note 2, at 1. Further-
more, not only has government and judicial involvement curtailed drunk driving, but
so has the use of peer pressure by friends who insist on designated drivers and the
development of techniques by commercial establishments to recognize and cope with
drunk customers. Ayres, supra note 2, at 1, 24.

25 SeeNJ. STAT. ANN. § 2A:15.5-5.8 (West 1987). See infra notes 101-134 and accom-
panying text for an examination of this codified statute.

26 See infra notes 34-42 and accompanying text.
27 See infra notes 43-72 and accompanying text for a detailed examination of the

development of NewJersey's common law liability for social hosts from 1959 through
1984.

28 See infra notes 75-92 and accompanying text for both information on the resolu-
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examination of the state's social host liability statue follows, which
includes a discussion of the legislature's purpose and goals in en-
acting the statute.29 Finally, section IV discusses the effects of the
statute on the judiciary and potential future litigation."0

1. Development of New Jersey's Social Host Liability

A. Dram Shop Act & Beverage Control Act

In 1920, the ratification of the Eighteenth Amendment to the
United States Constitution marked the beginning of national pro-
hibition in the United States.3' Prior to 1920, NewJersey common
law did not recognize a third party's right to bring a cause of action
against either a social host or a commercial supplier of alcohol3 2

for injuries caused by an intoxicated guest."3 However, just two
years after the enactment of the Eighteenth Amendment, New
Jersey created an exception to the common law rule3 4 through the

don creating the commission and a discussion of the proposals suggested by that
commission.

29 See infra notes 101-133 and accompanying text.
30 See infra notes 133-150 and accompanying text for a better understanding of the

effects that the enactment of NewJesey's social host liability statute has and will have
on the judiciary.

31 U.S. CONsT. amend. XVIII § 1 (repealed 1933). The amendment consists of
three sections. Id. The relevant section for purposes of this article is section one,
which indicates that "[ajfter one year from the ratification of this article the manu-
facture, sale, or transportation of intoxicating liquors within, the importation thereof
into, or the exportation thereof from the United States and all territory subject to the
jurisdiction thereof for beverage purposes is hereby prohibited." Id.

32 See Nichols, supra note 7, at § 37:18. A commercial supplier is a licensed vendor
or supplier of alcoholic beverages, such as a bar, tavern or distributor. Id. See infta
note 54 and accompanying text for an explanation on the distinction between a social
host and a commercial supplier of alcoholic beverages.

33 See Adams, supra note 14, at 1298. The rationale for the common law rule was
based on the idea that the voluntary consumption of alcohol, rather than the provi-
sion of alcohol, was the proximate cause of the injury. Id. In fact, the New Jersey
Supreme Court, in refering to how judges elsewhere have previously dealt with a
cause of action against a supplier of alcohol, stated that:

The majority took the position that the sale of the liquor was not the
'proximate cause' of the plaintiffs' injuries and cited earlier cases which
sought to separate and insulate the selling of the liquor from its consump-
tion, suggesting that the latter and not the former was the proximate
cause.

Rappaport v. Nichols, 156 A.2d 1, 4 (NJ. 1959). See infra notes 43-49 for a discussion
of the Rappaport case.

34 See Adams, supra note 14, at 1298 (the dram shop act established by the state
legislature creates an exception to the common law rule).
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enactment of the dram shop act.s5

The dram shop act recognized a third party's right to bring a
civil action against a furnisher of alcohol for injuries sustained as a
result of an intoxicated guest's negligent conduct . 6 With the pas-
sage of the Twenty-First Amendment and the end of prohibition
twelve years later,3 7 New Jersey repealed the dram shop act"8 and
replaced it with the Alcoholic Beverage Control Act. 9 Although

35 1922 NJ. Laws ch. 257, at 628-9, repealed 1934.
An Act providing for a right of action to recover damages in cases where
injury to person or property, means of support, or otherwise, is caused by
any intoxicated person, or by reason of the sale or procuring of intoxicat-
ing liquor in violation of law; providing for the survival of such right of
action in the event of the death of any person who may have suffered or
inflicted such injury, and fixing the method of distribution of damages
that are recovered where death results from intoxication or from the sale
or procuring of intoxicating liquor in violation of law.

Id. New Jersey's dram shop act "imposed strict liability for compensatory and puni-
tive damages upon unlawful sellers of alcoholic beverages." Rappaport 156 A.2d at 8.
The act was subsequently repealed twelve years later following the end of prohibition.
Id. at 8. See supra note 10 and accompanying text for an explanation on both a dram-
shop and a dram-shop act.

36 Conaway, supra note 4, at 407. Dram shop acts permit a third party to bring a
civil action against a server of alcohol for injuries sustained as a result of an intoxi-
cated individual. Id. One of the purposes behind the creation of state dram shop
acts was to provide an injured party with a "compensatory and remedial scheme" in
response to their injuries. Nichols, supra note 7, at § 38.01 (1995).

37 U.S. CONsT. amend. XXI (1933). This amendment states that "[t]he eighteenth
article of amendment to the Constitution of the United States is hereby repealed." Id.
See supra note 31 for an explanation of the Eighteenth Amendment to the United
States Constitution.

3E Rappaport, 156 A.2d at 8. With the end of prohibition, New Jersey repealed its
dram shop act in 1934, along with other miscellaneous liquor laws which were passed
in the light of prohibition. Id.

39 N.J. STAT. ANN. §§ 33:1-1 to 4-1 (1984). The Beverage Control Act is substantially
different from the dram shop act it replaced. French, supra note 9, at 1063. Although
the act regulates the sale of intoxicating beverages to the public, it does not create a
third party cause of action against a sodal host or seller of alcohol for injuries sus-
tained by a guest's negligent conduct. Id. at 1064 n.26-27. Instead, the act only pro-
vides criminal action (misdemeanors) against an individual in violation of the act. Id.
at 1076-77.

The statute is broad enough, however, to apply to those instances in which
drunk drivers cause the accidents. Derry D. Sparlin, Social Host Liability For Guest Who
Drink And Drive: A Closer Look At The Benefits And The Burdens, 27 WM. & MA" L. REv.
583, 591 (1986). As a criminal statute, the courts have been hesitant to allow a private
cause of action to develop out of a violation of the statute. Id. However, in Rappaport
v. Nichols, the NewJersey Supreme Court reasoned that the intent of the legislature in
enacting this statute was not only to protect intoxicated parties, but also to protect
the general welfare. Id. at 592. As such, the court allowed a violation of the statute to
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the Alcoholic Beverage Control Act regulated the sale of intoxicat-
ing beverages to the public,4 0 it did not establish the right to a civil
cause of action previously provided for by the dram shop act.4"
Thus, it invariably left individuals without a statutory basis to im-
pose civil liability on a furnisher of alcohol.4'

B. Common Law Liability

In the absence of a dram shop statute, or any other statute
allowing for the imposition of civil liability on a furnisher of alco-
hol, state courts began to develop a third party cause of action
based on common law negligence principles.43 In 1959, the New
Jersey Supreme Court, in the case of Rappaport v. Nichols," became
the first court to set aside the traditional common law rule of non-
liability."' In Rappaport, the court held that a cause of action lies
where the furnishing of alcohol to a minor is the proximate cause
of injuries to a third party.46

be admitted as evidence in a civil action. Id. See infra notes 44-49 and accompanying
text for a discussion on the Rappaport case.

40 Nichols, supra note 7, at § 38:15 (1995). (the phrase intoxicating liquors incor-
porates everything from wine to hard liquor).

41 See supra note 36 and accompanying text.
42 See French, supra note 9, at 1093. See also infra notes 43-73 and accompanying

text for an examination of the New Jersey Courts response to extending liability to
social hosts absent the existence of a dram-shop act.

43 See generally ThomasJ. Pryor, An overview of liquor liability reform, 126 N.J.LJ. 12
(May/June 1988). The author discusses that the New Jersey courts, in a series of
decisions starting in 1959, have turned to common-law negligence principles to de-
velop causes of action in the absence of an existing dram-shop statute. Id. at 14.

44 156 A.2d 1 (NJ. 1959). In Rappaport, an eighteen year old was negligently
served alcohol at the defendant's tavern. Id. at 192. As a result of the provision of the
alcohol, the minor became intoxicated, drove his car under the influence of alcohol,
and collided with a car operated by a third party who subsequently died as a result of
the injuries sustained from the accident. Id. at 3.

45 See Rappaport, 156 A.2d 1.
46 Id. at 9-10. In ruling on this case, the NewJersey Supreme Court acknowledged

that judges elsewhere, confronted with similiar facts, have failed to extend any com-
mon law claims against tavern owners. Id. However, the court articulated that when
tavern keepers supply an intoxicated person or minor with alcoholic beverages, "the
unreasonable risk of harm not only to the minor or the intoxicated person but also to
members of the traveling public may readily be recognized and foreseen; this is partic-
ularly evident in current times when traveling by car to and from the tavern is so
commonplace. . . ." Id. at 8. Therefore, the court held that the negligent provi-
sion of alcohol to the minor may have been the proximate cause of the accident and
the subsequent cause of death. Id. at 9.

For a long time, courts had rejected the argument that alcoholic beverage con-
trol acts were meant to protect the general public or to create private rights of action.

540 [Vol. 20:532
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The Rappaport decision opened the door for the imposition of
liability on commercial suppliers of alcohol.47 Justifying the deci-
sion, the court maintained that providing an innocent third party
with a cause of action against commercial suppliers of alcohol did
not place an unreasonable burden on defendants. 48 The court
opined that commercial suppliers of alcohol could simply negate
any such claims by exercising due care. 49 However, the court
stressed that although it had extended liability to tavern keepers
and commercial suppliers of alcohol, it had not approved the im-
position of liability upon individuals who are not engaged in the
liquor business or sale of alcohol.50

Seventeen years later, in Linn v. Rand,5' the court extended
liability to social hosts. 52 The Linn court indicated that the for-

Sparlin, supra note 39 at 591. However, the court in Rappaport reasoned that it was not
the intent of the legislature to solely protect minors and intoxicated guests, but also,
to protect the general public. Id. Therefore, the court allowed a violation of the
alcoholic beverage liability act (a criminal statute) to be admissible evidence of the
defendant's negligence in a civil suit. Id. See also supra note 39 and accompanying
text.

47 Adams, supra note 14, at 1300-01. A number ofjurisdictions have subsequently
held that the sale of alcoholic beverages by commercial vendors may constitute proxi-
mate cause. Id. at 1300-01.

48 Rappaport, 156 A.2d at 10. See infra note 49 for further elaboration on the rea-
soning behind the court's decision.

49 Rappapor, 156 A.2d at 10. The court articulated that "recognition of the plain-
tiff's claim will afford a fairer measure ofjustice to innocent third parties ... and will
not place any unjustifiable burdens upon defendants who can always discharge their
civil responsibilities by the exercise of due care." Id.

50 Id. Upon rendering its decision, the court emphasized:
the plaintiffs complaint has no relation to service by persons not engaged
in the liquor business or to lawful sales and service by liquor licensees, or
to sales by reasonably prudent licensees who do not know or have reason
to believe that the patron is a minor or is intoxicated when served; the
allegations of the complaint are expressly confined to tavern keepers' sales
and service which are unlawful and negligent.

Id.
51 356 A.2d 15 (NJ. Super. Ct. App. Div. 1976). In Linn, a minor was served exces-

sive amounts of alcoholic beverages while a guest at defendant's home. Id. at 16. The
minor left defendant's home intoxicated and was subsequently involved in a car acci-
dent in which the plaintiff was seriously injured. Id. The court was faced with the issue
of whether the defendant, who was not a commercial supplier of alcohol but had
supplied excessive amounts of alcohol to a minor at a social event, could be held
liable for injuries to a third party caused by the intoxicated minor's negligent con-
duct. Id. at 17.

52 Id. at 19. The court rejected "the view adopted below that the furnishing of
alcoholic beverages to a minor, in a social setting, gives immunity to the host for the
negligence of his guests which is a proximate cause of injury to an innocent third
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ward-looking policy in Rappaport was not meant to extend liability
to the holders of liquor licenses while absolving social hosts whose
conduct results in the same harm.5" The court's decision in Linn
not only dispensed with the traditional distinction between a com-
mercial supplier or liquor licensee and a social host,54 but marked
the first time liability was extended without any statutory basis.55

In 1982, the court in Figuy v. KnolP6 addressed the issue of

party." L. The court believed that the plaintiff should be given the opportunity to
prove that the defendant knew that the guest was a minor, knew that she was going to
drive her car home, and nevertheless, continued to serve her alcoholic beverages, and
that, it was reasonably foreseeable that the minor might cause injury to herself and
others. Id. at 18.

The Linn decision was subsequently acknowledged and approved by the New
Jersey Supreme Court eight years later in Kelly v. Gwinnel where the Supreme Court
articulated that "[w]e now approve Linn with its extension of this liability to social
hosts." 476 A.2d 1219, 1223 (NJ. 1984). See infra notes 61-73 for a detailed discussion
of the Kelly case.

53 Linn, 356 A.2d at 17-18. The court read Rappaport as having much more of an
impact then the mere imposition of liability on commercial suppliers of alcohol:
"The forward-looking and far-reaching philosophy expressed in Rappaport should also
be applicable to negligent social hosts and should not be limited to holders of liquor
licenses and their employees." Id. The court maintained that, "[i] t makes little sense
to say that the licensee in Rappaport is under a duty to exercise care, but give immu-
nity to a social host who may be guilty of the same wrongful conduct merely because
he is unlicensed." Id. at 18.

54 SeeKelly, 476 A.2d 1219, 1233 (NJ. 1984) (Garibaldi, J., dissenting). In her dis-
sent, Justice Garibaldi opined that many problems exist with the majority's refusal to
distinguish between a licensee and a social host. Id. One of the significant differences
between a commercial supplier of alcohol and a social host has to do with the social
host's lack of knowledge and education in determining degrees of intoxication. Id.
Unlike social hosts however, commercial providers of alcohol are involved in the busi-
ness everyday and often have the experience necessary to recognize and deal with
intoxicated customers and guests. Id. Another important distinction is the commer-
cial licensee's ability to spread the cost of liability, whereas the social host can not. Id.
at 1234. A commercial supplier of alcohol can spread the cost of its insurance cover-
age among its customers, unlike a social host who must carry the entire cost alone. Id.
Not to mention, many social hosts may be unable to afford the homeowner's insur-
ance to cover the liability that could be imposed on them. Id.

55 French, supra note 9, at 1099. "Linn stands as the first New Jersey case ex-
tending liability to a social host and the first case extending liability in the absence of
an underlying statute or regulation." Id. NewJersey's Alcoholic Beverage Control Act
did not apply to the Linn case because the defendant was a social host, and the act
only applies to licensed suppliers of alcohol. Id. at 1099 n.313.

56 449 A.2d 564 (N.J. Super. Ct. App. Div. 1982). The facts at trial established that
the defendant conducted a party at his apartment in which the co-defendant, an
adult, attended. Id. at 564. Plaintiff maintains that co-defendant was served intoxicat-
ing beverages to the point that he became obviously drunk. Id. Defendant acknowl-
edged that he was a bartender and trained at recognizing signs of intoxication, as well
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whether the Linn decision could be extended to those situations in
which the intoxicated guest was an adult rather than a minor.57

Determining that there was no legitimate legal basis for limiting
the decision in Linn to minors, 8 the Figuly court theorized that
liability could be extended to any social host who serves alcohol to
a guest if such a provision creates a reasonable and foreseeable risk
of harm to third parties.59 In doing so, the court implicitly re-
moved the theoretical distinction between an intoxicated adult
guest and an intoxicated minor guest.60

In Kelly v. Gwinnell,6 1 decided two years later, the New Jersey
Supreme Court formally removed the adult/minor distinction.62

as, that he knew the co-defendant to be an alcoholic. Id. The co-defendant was subse-
quently involved in an automobile accident with the plaintiff upon leaving the party.
See id.

57 Figuly, 449 A.2d at 565. The court considered defendant's motion for summary
judgment. Id. The issue before the court was whether a private host could be held
liable for injuries sustained by a third party as a result of the negligent operation of a
motor vehicle by an adult guest who became intoxicated at the host's party. Id.

58 Id. at 565.
59 Id. The court clarified that the "law of this State [is] that a social host who

furnishes alcoholic beverages to any obviously intoxicated person under circum-
stances which create a reasonably foreseeable risk of harm to others may be held
legally responsible to those third persons who are injured when that harm occurs."
Id. (citing Coulter v. Superior Court Of San Mateo City., 577 P.2d 669 (Cal. 1978) (which
was the first court to extend liablility to a social host for injuies resulting from an
intoxicated guest's negligent conduct)).

60 See )iguly, 449 A.2d at 565.
61 476 A.2d 1219 (N.J. 1984). The issue before the court was whether a social host

is liable for an accident caused by his drunken adult guest after allowing the guest to
become drunk at his house before driving home. Id. at 1220. It was established at trial
that defendant Gwinnell drove defendant, Zak, home. Id. When they reached Zak's
home, Zak invited Gwinnell into his home for some drinks. Id. After spending ap-
proximately one to two hours at the Zak's home and consuming an estimated thirteen
alcoholic drinks, Gwinnell left the Zak's home in his car. Id.

On his way home, Gwinnell was involved in an accident with the plaintiff, Marie
Kelly, who was seriously injured as a result. Id. Marie Kelly brought an action against
Gwinnell and later amended the complaint to include the Zaks. Id.

Following a blood alcohol test, it was determined that Gwinnell was heavily intox-
icated with a blood alcohol concentration of .286 percent. Id. (NJ law stipulates that it
is illegal to drive with a BAC of .10 or greater.) Id. at 1220 n.1. At trial, an expert
concluded that defendant Gwinnell must have been showing obvious signs of intoxi-
cation before he left the house. Id. at 1220.

62 See Figuly, 565 A.2d at 565. In Figuly, the court was only asked to rule on a
motion for summary judgment brought by a defendant who believed that as a social
host he could not be found liable for the negligent conduct of his intoxicated adult
guest. Id. at 564. In denying the motion for summaryjudgnlent, the court articulated
that there was no reason to limit the Linn decision to minors. Id. at 565. The court

543



544 SETON HA.LL LEGISLATIVE JOURNAL [Vol. 20:532

In a six to one decision,63 the NewJersey Supreme Court held that
a host who provides liquor to an adult guest, with knowledge that
the guest is both intoxicated and will be operating a motor vehicle
thereafter, is liable to a third party for any injuries arising out of
the intoxicated guest's negligent operation of the motor vehicle.64

interpreted the law of the state to dictate that a social host, who serves alcoholic bever-
ages to an intoxicated person creating a foreseeable risk of harm to others, may be
held liable if a third person is injured as a result. Id.

63 See Kelly, 476 A.2d at 1230 (Garibaldi,J., dissenting). The only dissent was given
by Justice Garibaldi, who stated that the "imposition of this liability on a social host
places upon every citizen of NewJersey who pours a drink for a friend a heavy burden
to monitor and regulate guests," subjecting the host "to potential financial liability
that may be far beyond the host's resources." Id. Justice Garibaldi also noted the
dissimilarities between the degree of knowledge and expertise a commercial supplier
of alcohol has with regard to intoxication versus the lack of knowledge on the part of
the ordinary social host. Id. at 1233 (Garibaldi, J., dissenting). Justice Garibaldi criti-
cized the majority's holding that a social host must be aware that the guest is both
intoxicated and is going to drive. Id. Such a standard requires a subjective determi-
nation of the host's knowledge. Id. However, according to Justice Garibaldi, "a dose
reading of the opinion makes clear that the majority actually is relying on objective
evidence." Id.

Moreover, Justice Garibaldi was concerned with the ability of a social host to rec-
ognize that a particular guest is intoxicated. Id. It is often difficult to tell if any one
specific person is intoxicated based on the different effects alcohol has on each per-
son. Id. Often, the social host is not even in a position to continuously monitor a
guest because the host has more than one guest at an event. Id. at 1234 (Garibaldi, J.,
dissenting). Injustice Garibaldi's opinion, the majority's decision will open the door
"for all of the speculative and subjective impositions of liability that I fear." Id.

Finally,Justice Garibaldi indicates that the decision does not dearly set forth the
degree to which a social host must go in order to avoid liability. Id. How much force
need the host use to stop an intoxicated guest from driving before he is exempted
from liability? Id. And what happens if the host tries to stop the guest from drinking
and driving and fails? Id. (Garibaldi, J., dissenting). In conduding, Justice Garibaldi
suggested that imaginative legislation on behalf of the state may be the better solution
for compensating those individuals injured by drunk drivers and stipulating the duties
of a social host. Id. at 1235 (Garibaldi, J., dissenting).

64 Kelly, 476 A.2d at 1224. Notwithstanding the knowledge that never before has
any other jurisdiciton ever imposed such liability on a social host, the court opined
that the objective of their holding was to achieve fair compensation for victims who
are injured by drunk drivers. Id. at 1226.

We therefore hold that a host who serves liquor to an adult social guest,
knowing both that the guest is intoxicated and will thereafter be operating
a motor vehicle, is liable for injuries inflicted on a third party as a result of
the negligent operation of a motor vehicle by the adult guest when such
negligence is caused by the intoxication.

I. at 1224. In rendering this decision, the court elaborated that the "policy consider-
ations served by [social host liability] far outweigh those asserted in opposition," Id.
Although the decision mfy interfere with some social behaviors and the enjoyment
and comaraderie that is often present at social events, the court believed that the
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The court explained that the decision acknowledges the emerging
change in social attitudes towards drinking and driving.65 The
court further expressed that the crusade against drunk driving did
not start with the courts, but rather, with social recognition that
something must be done in order to cease the senseless loss of lives
caused by drunk drivers.66 In this respect, the court believed that
the Kelly decision was not only a reasonable extension of common
law principles of tort liability,67 but a response to the demands and

assurance ofjust compensation to injured parties of drunk driving accidents coupled
with the potential deterent effect of the ruling on drunk driving, outweighs the im-
portance of the benefits derived from social gatherings. Id. Furthermore, the court
indicated that when an individual makes alcohol available to individuals who will sub-
sequently get behind a wheel, the provider has a duty and obligation to the public to
not allow foreseeable and unreasonable risks to the public welfare as a result. Id.

The court indicated that the Ke/y decision only applies in those instances in
which a "social host directly serves the guest and continues to do so even after the
guest is visibly intoxicated, knowing that the guest will soon be driving home.. . ." Id.
at 1228. The court further articulated that this decision does not consider the situa-
tion in which a host has a party with a multitude of guests and numerous distractions,
or in a situation in which the guests are serving each other. Id. The court maintained
that those situations will be dealt with as they develop. Id. Therefore, the holding is
limited to those instances in which a host directly serves a guest and the injures sus-
tained by a third party are the result of the intoxicated guest's drunk driving. Id. at
1230.

65 Id. at 1229. "This Court senses that there may be a substantial change occurring
in social attitudes and customs concerning drinking, whether at home or in taverns.
We believe that this change may be taking place right now in NewJersey and perhaps
elsewhere." Id. The court went on to state that "[i]t is the upheaval of prior norms by
a society that has finally recognized that it must change its habits and do whatever is
required, whether it means but a small change or a significant one. . . ." Id.

66 See id. at 1222 n.3. A study indicated that between 1978 and 1982, over 2,700 of
the 5,755 highway fatalities in NewJersey were alcohol related. Id. (citing NewJersey
Division of Motor Vehicles, Safety, Service, Integrity, A Report on the Accomplishments of the
NewJersey Division of Motor Vehicles? at 45 (April 1, 1982 through March 81, 1983)). Of
the over 600,000 automobile accident injuries in New Jersey for the same period,
20.5% involved alcohol. Id. It was estimated that between 1978 and 1982, the socie-
tal cost of New Jersey alcohol-related highway deaths was approximately
$1,149,516,000. Id.

67 Kelly, 476 A.2d at 1228. Imposing liability on social hosts through common-law
tort principles can be accomplished primarily in one of two ways. Hilary Ray Weinert,
Social Hosts And Drunken Drivers: A Duty To Intervene?, 133 U. PA. L. Rv. 867, 881
(1985).

First, a social host may have a duty to prevent a guest from causing physical harm
to a third party when the host and guest are involved in a "special relationship". Id.
Courts have recognized such a duty in situations similiar to the social host-guest rela-
tionship: master-servant relationship, relationship between "a landowner and a per-
son using the owner's land or chattel in the presence of the owner", and a
relationship between a person responsible for and in charge of a person with "danger-
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needs of society.68

Clarifying its position, the court posited that it has tradition-
ally been a function of the courts to determine the scope of liability
in negligence cases.69 Although the court recognized that other
states had left the question of social host liability to the legisla-
ture,7" it reasoned that in a state with arguably the toughest liquor
laws in the country,71 the imposition of such liability on a social
host by the judiciary was both fair and in full accordance with the
state's policy.72 Ostensibly, the court indicated that if the legisla-
ture disagrees with the decision set forth, it had the legislative au-
thority to rectify the court's holding." Two months later, the

ous propensities". Id. at 881-82. (citing RESrATEmrr (Second) of Torts §§ 317, 318,
319 (1965)).

The second way common-law tort principles can be used to extend liability to a
social host is by imposing a duty on the social host to exercise reasonable care to
prevent injury anytime the host realizes or should have realized that his action has
created an unreasonable risk of injury to a third party. Id. at 881. Whenever a social
host provides alcohol to a guest, the host must be aware of the potentially dangerous
situation which could arise should the guest subsequently operate a motor vehicle.
See id. at 890 (analogizing social host liability to Robertson v. LeMaster, 301 S.E.2d 563
(W. Va. 1983). In Robertson, the employer was liable for injuries to a third party when
the employer insisted that an employee work long hours without rest, and then al-
lowed him to leave without providing alternative transportation. Id. The exhausted
condition of employee was foreseeable to the employer. Id.

68 See Kelly, 476 A.2d at 1229. The court indicated that the liability imposed on
social hosts is similiar to the liability extended to the owner of a vehicle who loans his
car to a person he knows to be intoxicated. Id. at 1224. In addition, the court empha-
sized that the decision should "make it more likely that hosts will take greater care in
serving alcoholic beverages at social gatherings so as to avoid not only the moral re-
sponsibility but the economic liability that would occur if the guest were to injure
someone as a result of his drunk driving." Id. at 1226.

69 Id. at 1226. The court disagreed with the argument that the issue discussed in
the case is only appropriate for legislative resolution. Id. Such cases as Rappaport v.
Nichols, Linn v. Rand, and Figuly v. Knoll represent the judiciaries continuing involve-
ment over the years in this type of issue. Id. The court indicated that there is no
legislative activity between 1959 and the present that would suggest that the court's
involvment in these matters is inappropriate. Id.

70 Id. at 1231. See e.g., Cartwright v. Hyatt Corp., 460 F. Supp. 80, 81-82 (D.D.C.
1978); Miller v. Moran, 421 N.E.2d 1046, 1049 (Ill. App. Ct. 1981); Holmes v. Circo,
244 N.W.2d 65, 70 (Neb. 1976); Hamm v. Carson City Nugget, Inc., 450 P.2d 358, 359
(Nev. 1969); Manning v. Andy, 310 A.2d 75, 76 (Pa. 1973).

71 Kelly, 476 A.2d at 1222 (citing Governor Thomas Kean, Governor's Annual
Message to the N.J. State Legislature (Jan. 10, 1984).

72 Id. The court indicated that the imposition of a duty on social hosts is consis-
tent with the public's goal and desire to reduce the number of drunk driving inci-
dents. Id.

73 Id. at 1227. The court expressed that the decision appears to be in accordance
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legislature invoked such a remedy and enacted legislation to super-
sede the judicially created common law. 4

1M7 The New Jersey Legislature's Response

A. Senate Concurrent Resolution No. 116

Following the Kelly decision, both the state legislature and the
citizens of New Jersey exhibited signs of apprehension to the
court's ruling.75 As a result, the legislature created the Commis-
sion on Alcoholic Beverage Liability by the passage of Senate Con-
current Resolution No. 116 in 1984.7" The Commission's objective

with the desires of the public. Id. However, if the legislature disagrees with the deci-
sion or feels a need to limit or expand upon the Kelly ruling, the legislature may draft
and pass its own legislation to supersede the court's holding. Id.

74 See infra notes 75-132 and accompanying text for the development and enact-
ment of legislation which limits the Kelly decision by unambiguously stipulating the
duties and obligations of a social host in New Jersey.

75 See Componile v. Maybee, 641 A.2d 1143, 1146 (NJ. Super. Ct. Law Div. 1994)
(the court, in reference to the opinion in Kelly, stated that "it was the [Kelly] court's
comments regarding the potential contentions and implications of their decision
which prompted the Legislature to create a commission to study the question of host
liability.") Id.

See also Luchak, supra note 13, at 10. "Popular reaction to the Kelly decision was
widespread and hostile." Id. It was argued by many that the courts decison in Kelly
failed to consider various significant policy issues. Id. For instance, some argued that
the court's emphasis on extending liability to the social host or server of alcohol ne-
gates or reduces the liability and responsibility of the intoxicated guest or patron. id.
at 10 n.4. (citing NewJersey Assembly, Public Safety and Corrections Committte on
Assembly Bill Nos. 554, 864, 1679, 2209, 2211, 2264, April 4, 1986 at 22, 27, 46)
(testimony given by representatives of the restaurant industry and various citizens of
New Jersey)).

The New Jersey State Legislature was concerned that the court's holding in Kelly
was only the beginning of the extension of liability to social hosts. See State of New
Jersey, Commission on Alcoholic Beverage Liability, Final Report (Sept. 18, 1985).
Given the potential impact that such liability could have on the citizens of NewJersey,
the Legislature felt that it would be appropriate to investigate host liability and to
create legislation that would both limit the Kelly decison, and unambiguously articu-
late the duties and responsibilites of a social host. Id. Furthermore, the legislature
believed that the Kelly decision raised numerous issues that needed to be resolved,
such as:

the ability of private hosts to discern intoxicated behavior; the lengths to
which a host has to go to monitor and restrain the behavior of a guest; the
costs and extent of coverage of homeowner's and renter's insurance for
this liability; and any distinctions between the duties, responsibilities and
liabilities imposed on private hosts as compared to those imposed on alco-
holic beverage licensees; and ....

S. Con. Res. 116, supra note 17.
76 S. Con. Res. 116, supra note 17. "A Concurrent Resolution establishing a corn-
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was to study the issue of social host liability established by the New
Jersey Supreme Court in Kelly, and to make recommendations on
the codification of social host liability. 7 Specifically, the Commis-
sion was to recommend legislation which would facilitate a reduc-
tion in alcohol-related accidents, as well as provide adequate
compensation for the innocent victims of those accidents.7"

Before submitting its recommendations to the legislature, 79

the Commission held public hearings to promote discussion on
those issues pertaining to social host liability.80 The potential in-

mission to study the duties, responsibilities and liabilitites of private [ ] servers of alco-
holic beverages and to make certain recommendations." Id. According to the
resolution, the commission was to consist of eight appointed members: two members
from both the General Assembly and the Senate, with the only requirement being
that no two members from similiar chambers be of the same political party, and four
members from the public (two of which will be appointed by the Speaker of the Gen-
eral Assembly and two by the Senate President). Id. Furthermore, the resolution
dictated that the commission members would not be compensated for their service,
but, would be eligible for reimbursement should they incur any expenses in perform-
ing the duties required by the commission. Id.

Members of the Commission consisted of: Honorable Raymond Lesniak, Sena-
tor, 20th District (Chairman); Honorable Joseph L. Bocchini, Jr., Assemblyman, 14th
District (Vice Chairman); Honorable Gerald Cardinale, Senator, 39th District
(D.D.S.); Honorable Newton Miller, Assemblyman, 34th District; Murray A. Laiks,
Esquire; ElmerJ. Herrmann, Esquire; Lawrence Toborowsky, Esquire and Richard
Levinson, Esquire. Final Report 1985, supra note 74, at iii.

77 S. Con. Res. 116, supra note 17. The Commission was formed largely in re-
sponse to the Kely decision. Id. The resolution directly identifies the Kelly decision
as being "without precedent anywhere in the nation, [and that the decision] raises
numerous issues and questions for legislative study and resolution .... " Id. The
resolution specifically identifies those issues and questions to be considered by the
Legislature as:

the ability of private hosts to discern intoxicated behavior; the lengths to
which a host has to go to monitor and restrain the behavior of a guest; the
costs and extent of coverage of homeowner's and renter's insurance for
this liability;, and any distinctions between the duties, responsibilities and
liabilities imposed on private hosts as compared to those imposed on alco-
holic beverage licensees ....

Id.
78 Id.
79 See id. The commission shall "report its findings and recommendations to the

Legislature and the Governor within six months after adoption of this resolution." Id.
80 Final Report, supra note 75, at 2. On April 25, 1985, the first of the two public

hearings was held in Linden, New Jersey. Id. Those present at the hearing were:
Senator Raymond Lesniak (Chairman), AssemblymanJoseph L. Bocchini (Vice Chair-
man), Senator Gerald Cardinale, Assemblyman Newton E. Miller, Murray A. Laiks,
Esq., ElmerJ. Herrman, Esq., Lawrence Toborowsky, Esq., Richard Levinson and Ge-
raldine Waltman of the Office of Legislative Services. PUBLIC HEARNGS: COMMISSION
ON ALCOHOLiC BEVERAGE LIazu.rrv at 1 (1985). The Committee heard testimony from
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crease in the number of lawsuits and the possibility of the expan-
sion of Kelly drew particular attention during the hearings.81 Other
issues concerned the standard of behavior required of a social
host8 2 and the effects of social host legislation on homeowners'
insurance.

8 3

Apprehensive about the ramifications regarding social host lia-

Dr. David Lester (Rutgers University ALcohol Studies Program), Dave Evans, Esq.,
(New Jersey Dept. of Health, Division on Alcoholism), Lt. Fred Lane and Capt. Ed
Marinelli (Division of State Police Breath Testing Unit), Byron Kath (Northeastern
Public Safety Institute), Donna Ferrante (Mothers Against Drunk Driving), Carmen
Giletto and Wilbur Smith (New Jersey Licensed Beverage Association), and Nancy
VanCourt (President of Remove Intoxicated Drivers). Id. at 2, 22, 36, 42, 49, 55, 56,
59. Less than one month later, on May 9, 1985, the second public hearing was held in
Hackensack, New Jersey. Id.

81 Final Report, supra note 75, at 6-7. The court in Kelly emphasized that the
decision only applied to the facts of that particular case before the court, and was not
to be interpreted as applying to all questions of social host liability. Kelly, 96 NJ. at
556. The court specifically stated that "we decide only that where the social host di-
rectly serves the guest and continues to do so even after the guest is visibly intoxi-
cated, knowing that the guest will soon be driving home, the social host may be liable
for the consequences of the drunken driving". (emphasis added). Id.

As a result of this narrowly drawn decision, there is a concern that future lawsuits
will aim at expanding social host liability. Final Report, supra note 75, at 6. For in-
stance, at the hearings, Allstate Insurance testified that of the ten pending social host
cases that it is involved in, nine of them are based on attempts to expand the holding
of Kelly. Id.

82 Final Report, supra note 75, at 9. At the public hearings, various experts testi-
fied that it is extremely difficult for a social host to determine whether a guest or
patron is intoxicated to the point of being legally drunk. (BAC of greater than .10%).
Id. These experts maintained that "it is not until a person's BAC is .15% or more that
someone else will be able to determine, based on behavior such as slurred speech,
boisterousness, and inability to walk normally, that his guest is intoxicated." Id. at 9-
10. As a result of this testimony, many feared that a social host could be held liable
for a guest's negligent conduct if the guest had a BAC of between .10 and .15, even
though the guest was not showing any of the visible signs of intoxication which are
common only once the BAC level rises above .15%. Id. at 10.

83 Id. at 11-14. Following an investigation as to the effect that social host liability
could potentially have on homeowner's insurance, the commission determined that
such an impact will be minimal. Id. at 11. It was confirmed by representatives of the
State's Department of Insurance, insurance trade organizations, and insurance com-
panies, that homeowner's insurance policies are interpreted as covering "all situations
not specifically excluded in the policy", and therefore, would cover social host liabil-
ity. Id. However, regulation of homeowner's insurance prevent insurance companies
from imposing arbitrary or blanket surcharges to all homeowners. Id.

Testimony from the Department of Insurance indicated that it would not ap-
prove of any increase in rates on a homeowner's policy until three years have passed
from the date of Kely and until insurance companies have proven that they have paid
out claims as a result of the decision. Id. at 11-12. In addition, the commission con-
cluded from the testimony at the hearings that even if the rates on the homeowner's
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bility, the Commission concluded that the duty to impose liablity
should not be left to the courts.84 Instead, it recommended that
legislation be enacted to prevent the courts' extension of Kelly,"5

and to clarify the duties and obligations of a social host.16 There-
fore, the Commission proposed the following recommendations
for legislative action:s 7 (1) a social host would not be liable for
injuries sustained by the intoxicated adult guest who is injured as a
result of his intoxication;8" (2) a social host would only be liable for
damages to a third party if: (a) the social host knowingly serves
alcohol to a visibly intoxicated guest or does so in reckless disre-
gard to the safety of others,89 (b) the serving of alcohol creates a

policies did increase, such an increase would be minimal because of the great num-
bers of people in the state that maintain such a policy. Id. at 12.

The commission justified any increase on homeowner's policies that might result
from the legislation by indicating that "spreading any increased cost of compensating
the innocent victim among homeowners' insurance policyholders is an effective way
to ensure that the victim is compensated without imposing an excessive burden on
any one person or group." Id. at 15.

84 Id. at 3. "The Legislature... should enact a law to establish that, under certain
limited circumstances, social hosts are liable for deaths or injuries caused or incurred
by their intoxicated guests." Id.

85 Id. The commission maintained that the legislation will "alleviate the threat of
unpredictably expanding social host liability created by Kelly v. GwinnelL" Id. at 7. It
was the commission's intention to establish a statutory standard of liability for social
hosts, that could not be expanded or limited except by the Legislature itself. Id. The
commission was under the belief that "the enactment of this legislation will prevent
the court from expanding social host liability. . . . " Id. at 6.

The reason for the Legislature's concern that the judicially created social host
liability will be broadly imposed, stems from the court's dicta in Kelly. See Kelly 476
A.2d at 1230.

86 Final Report, supra note 74, at 7. The commission did not want the citizens of
NewJersey to fear every time they hosted a party that they could be sucseptible to a
lawsuit even if they act in what appears to be a safe and responsible manner. Id. The
commission believed that based on its reccomendations, the Legislature could adopt
legislation which would present "reasonable and clear standards of liability" for pri-
vate hosts who serve alcoholic beverages to their guests. Id.

87 S. Con. Res. 116, supra note 17 and accompanying text. S. Con. Res. 116 man-
dated that at the conclusion of the Commission's study, the Commission submit its
findings to both the Legislature and Governor Kean for review. S. Con. Res. 116,
supra note 17.

88 Final Report, supra note 75, at 3. However, if the social host serves alcohol to a
minor, and the minor is injured as a result of his intoxication, then the social host is
still liable under the traditional rules established in Linn v. Rand. Id. at 4. See supra
notes 51-55 for a review of the Linn case.

89 Final Report, supra note 75, at 3. The first part of the test established by the
commission is that the social host "willfully and knowingly provide( I alcoholic bever-
ages either: (1) [tlo a person who is visibly intoxicated in the social host's presence,
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foreseeable risk of harm to others,9" and (c) the intoxicated guest's
negligent operation of a motor vehicle was the proximate cause of
the third party's injuries;91 and (3) the legislation should not be
applied in those situations in which a social host serves alcoholic
beverages to a minor.92

B. Governor Kean's Recommendations

The Commission's efforts were immediately rewarded by the
swift adoption of a bill codifying social host liability.93 The bill was
submitted to Governor Thomas Kean who responded with less fer-
vor than the legislature.9 4 Governor Kean rejected the legislation
and returned it to the legislature with various recommendations. 95

or (2) [ulnder circumstances manifesting reckless disregard of the consequences as
affecting the life or property of others; . .. ." Final Report, supra note 75, at 3. The
commission maintained that the legislation should indicate that a guest is not visibly
intoxicated unless there are either "clear and convincing signs of intoxication" or the
guest has a BAC level of .15%. Final Report, supra note 75, at 4.

90 Id. It was the commission's belief that this standard of foreseeablity is consistent
with the NewJersey Supreme Court's decision in Rappaport v. Nichols, where the court
held that "[n]egligence is tested by whether the reasonably prudent person at the
time and place should recognize and foresee an unreasonable risk or likelihood of
harm or danger to others." Rappaport4 156 A.2d at 8.

91 Final Report, supra note 75, at 4. Vehicle is defined to include any device that
carries people or property and is propelled by a motor. Id.

92 Id. at 4. Instead, the Commision felt that the courts ruling in Linn v. Rand
should remain the applicable rule for assigning liability to a social host who negli-
gently provides alcoholic beverages to a minor. Id. See supra notes 51-55 and accompa-
nying text for an explanation of the Linn decision.

93 See S. 1152 and 545, 202d Cong., 1st Sess. (1986) and Gen. Assembly 2294 and
1681, 202d Cong., 1st Sess. (1986) [hereinafter Senate Nos. 1152 and 545]. The bills
were sponsored by Senator Lesniak in the Senate and by Assemblymen Miller and
Bocchini in the General Assembly. General Assembly Nos. 2294 and 1681 (1986) at 1.
The Legislature's purpose was to "establish[ ] the circumstances under which a social
host can be held liable for damages caused by a social guest to whom the host has
provided alcoholic beverages." Senate Nos. 1152 and 545 (1986) at 1.

94 See infra note 95 and accompanying text.
95 See GoOVERNOR'S RECONSIDERATION AND RECOMMENDATION STATEMENT FOR S.

Nos. 1152 and 545 (original Bill for NJ. STAT. ANN. 2A:15-5.2-5.8) [Hereinafter Gov-
ERNOR'S RECONSIDERATION AND RECOMMENDATION STATEMENT]. Governor Kean indi-
cated that his authority to object to the bill and return it to the Legislature was
derived from Article V, Section I, Paragraph 14 of the NewJersey State Constitution.
Id. Before listing his objections and reccomendations for amendments to the bill, the
Governor indicated that he supported the efforts of the legislature to address the
issue of social host liability, however, he believed that there were a few technical mis-
takes that needed to be corrected. Id. See infra notes 96-99 and accompanying text for
a review of the suggestions made by Governor Kean. See Luchak, supra note 13,at 10.
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In the Governor's Reconsideration and Recommendation
Statement, Governor Kean advised the Senate that although he
supported their efforts, several flaws in the bill's language pre-
vented him from signing it.96 The first issue addressed by Gover-
nor Kean was the absence of any indication in the bill that the
current law governing the provision of alcohol to minors by social
hosts would remain unaffected with the enactment of the bill.97 A
second recommendation sought to clarify the definition of a social
guest by removing inconsistent language from the bill.98 In addi-
tion, the Governor suggested that language be incorporated into

96 GOVERNOR'S RECONSIDERATION AND RECOMMENDATION STATEMENT, supra note
95. The Governor sefforth what he believed to be the intent of the Legislature in
adopting the legislation, and then went ahead to point out provisions in the proposed
bill that appeared to be contrary to this intent. Id. See infra notes 97-100 and accompa-
nying text.

97 GOVERNOR'S RECONSIDERATION AND RECOMMENDATION STATEMENT, supra note
95. The proposed bill indicated that no cause of action is available to an injured party
unless a social host had provided alcoholic beverages to a social guest who had at-
tained the legal drinking age. I The bill purported to deny a person injured by an
underaged guest the opportunity to bring a cause of action. Id. Governor Kean did
not believe that this was the Legislature's intent and therefore recommended amend-
ing the bill to indicate that the "bill is intended to be the exclusive civil remedy for the
negligent provision of alcoholic beverages only in cases where a social host provides
alcoholic beverages to an individual who has attained the legal age to purchase and
consume alcoholic beverages." Id. Thus leaving other remedies available if the social
guest is a minor. See also Luchak, supra note 13, at 10 ("[i]n drafting this provision,
the Legislature specifically intended that social hosts who served minors were to re-
main outside the protection of the statute and subject to full liability under common
law standards").

98 GovERNoR's RECONSIDERATION AND RECOMMENDATION STATEMENT, supra note

95. Governor Kean believed that the term "social guest" and "a person who is not a
social guest" were both confusing and unnecessary. Id. Furthermore, the Governor
maintained that the provision that a "person who is not a social guest" precludes all
visibly intoxicated guests from having a right of action against another visibly intoxi-
cated guest under the bill. Id. Such absolute denial is not proper given the possiblility
of certain situations in which an intoxicated social guest could be the innocent victim.
Id. The governor gave the following example:

(If a visibly intoxicated guest is seated in the passenger seat of a motor
vehicle operated by a sober guest, perhaps a "designated driver," and an-
other guest who is visibly intoxicated drives into the sober guest's vehicle,
under the provisions of this bill, only the sober driver would be able to
recover from the social host.

Id. Because it does not appear to be the intent of the Legislature to preclude such an
intoxicated guest from bringing a cause of action in such a scenario, Governor Kean
felt that it was necessary to remove the provision: "a person who is not a social guest."
I& Such an amendment to the bill will allow "all guests, whether intoxicated or sober,
to recover from social hosts for injuries sustained as a result of the negligent provi-
sions of alcoholic beverages to another guest." Id.



1996] NEWJERSEY'S SOCIAL HOST LMABILITY STATUTE 553

the bill which would establish an irrebutable presumption against
signs of visible intoxication for any social guest with a BAC 99 under
.10%. 00

C. Enactment of NJ. SrAT. ANN. §§ 2a:15-5.5-5.8 (1987)

Incorporating Governor Kean's recommendations, ' the Sen-
ate and General Assembly passed the amended bill.102 The bill was
signed into law by Governor Kean on January 14, 1988.103

The statute effectively limits the scope of social host liability
articulated in Kelly.104 For example, in section 2A:15-5.5, the legis-

99 BLcK's LAw DIaIONARY 118 (6th ed. 1991). Blood Alcohol Count refers to the
"standard measure for legal intoxication under state DWI laws." Id. Most state laws
indicate that a person found with a BAC of .10 or greater, can be charged with drunk
driving. Id. But see Coleman, supra note 4, and accompanying text in which the author
indicates that many states have been pressured into lowering the BAC lever to .08% if
they hope to continue receiving federal funding.

100 GOVERNOR'S RECONSIDERATION AND RECOMMENDATION STATEMENT, supra note

95. The Governor recognized that one of the stated purposes of the bill is to unam-
biguously set forth the conduct expected of a social host. Id. The commission itself
addressed this problem during the public hearings when it listened to various experts
indicate the extreme difficulty a social host would have in determining whether a
guest, with such a BAC level, is actually intoxicated. See Final Report, supra note 75
and accompanying text. By not granting such an irrebutable presumption, the Legis-
lature would defeat this purpose by allowing a discretionary finding that the host was
aware of the guest's intoxication that would be very difficult to determine at such a
BAC level. Id.

101 See Luchak, supra note 13, at 10. It was the Legislature's belief that "this bill
[would] result in just compensation for the innocent victims of alcohol-related acci-
dents without imposing an excessive social or financial burden on the citizens of New
Jersey." Final Report, supra note 75, at 24.

102 See NJ. STAT. ANN. §§ 2A.15-5.5-5.8 (West 1987).
103 See Finer v. Talbot, 552 A.2d 626, 627 (NJ. Super. Ct. App. Div. 1988). The bill

was to take effect immediately. Id. See also NJ. STAT. ANN. §§ 2A: 15-5.5-5.8 (West
1987); L. 1987, c.404, eff. Jan. 14, 1988. The statute was intended to limit common
law liability established by the courts and to minimize the liability extended to a social
host. Luchak, supra note 13, at 10.

104 See Final Report, supra note 75, at 6. The Legislature maintained that the enact-

ment of this legislation serves to prevent the court from expanding social host liability
and to better inform social hosts of their obligations and duties. Id.

See also Finer v. Talbot, 552 A.2d at 627 (where the court stated that "[a]s a result
of Kelly v. Gudnnel, the legislature considered the social host problem and enacted
legislation which modified the judicially created rule and restricted its liability");
Componile v. Maybee, 641 A.2d 1143, 1146 (N.J. Super. Ct. Law Div. 1994) (the court
maintained that "[t]he legislation which evolved from the commission's recommen-
dations limited host liability to automobile accidents and only where specific criteria
have been met").
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lature stringently defines terms'0 5 so as to limit the applicability of
the statute to a specific set of circumstances." 6 Moreover, section
2A:15-5.6(a) posits that the statute is the exclusive remedy for a
third party injured as a result of the negligent operation of a motor
vehicle by an intoxicated adult guest. 07 Thus preventing the pos-
sibility that a social host would be subject to common law action in
those instances in which an intoxicated guest injures a third party

105 NJ. STAT. ANN. § 2A.15-5.5. See also Luchak, supra note 13, at 10. The statute
defines "visible intoxication" in stringent language to clarify that a social host could
only be liable for serving alcohol to an intoxicated guest in the "clearest cases". Id.
"Visibly intoxicated" is defined as "a state of intoxication accompanied by a percepti-
ble act or series of actions which present clear signs of intoxication." NJ. STAT. ANN.
§ 2A:15-5.5. Such language is "more precise than 'obvious' or 'apparent intoxication'
and requires that a person behave in a clearly intoxicated manner before liability may
be found." Luchak, supra note 13, at 10.

Furthermore, the statute only provides for protection against a "social host," who
expressly or impliedly:

invites another person onto an unlicense premises for purposes of hospi-
tality and who is not the holder of a liquor license for the premises and is
not required to hold a liquor license ... and who legally provides alco-
holic beverages to another person who has attained the legal age to
purchase and consume alcoholic beverages.

NJ. STAT. ANN. § 2A.15-5.5. In addition, the statute defines "vehicle" as "a device
primarily propelled by a motor that is used to transport a person or property." Id. A
"Person" is defined as "a natural person, the estate of a natural person, an association
of natural persons, or an association, trust company, partnership, corporation, organi-
zation, or the manager, agent, servant, officer or employee of any of them." Id.

The statue does not define "Social Guest" as recommended and suggested by
Governor Thomas Kean. Id. Compare with GovERNOR'S RECONSIDERATION AND RECOM.
MENDATION STATEMENT, supra notes 95 and 98 for a brief review of Governor Kean's
position on the use of "social guest" in the legislation.

106 Luchak, supra note 13, at 10. "[O]ne interpretation [of the statute] is that the
Legislature sought to restrict the statute's protections primarily to homeowners and
preclude reliance upon it by 'commercial hosts' and their business invitees or by hosts
who in some way provide alcoholic beverages outside their premises." Id.

For example, in Componile v. Maybee, 641 A.2d 1143 (N.J. Super. Ct. Law Div.
1994), the court suggested that social hosts may only be "directly liable to minors and
third persons injured in automobile acddents." Id. at 1146 (citing N.J. STAT. ANN.
§ 2A.15-5.6). A social host is not liable to any other person injured as a result of the
social host's provision of alcoholic beverages to an adult guest. Componile, 641 A.2d at
1146.

107 N.J. STAT. ANN. § 2A:15-5.6(a). This provision effectuates the Legislature's in-
tention to make the statute applicable only to adult guests who have reached the legal
age to consume alcohol. Id. The policy for assigning liability to a social host who has
provided alcohol to a minor guest shall continue to be governed by the test estab-
lished in Linn v. Rand, 356 A.2d 15 (N.J. Super. Ct. App. Div. 1976). See Senate Nos.
1152 and 545, supra note 93, at 2.

[Vol. 20:532
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in an automobile accident.' 08

In limiting the possibility for common law action, section
2A:15-5.6109 incorporates both the recommendations made by the
commission" 0 and the amendments suggested by Governor
Kean,III to create a three part test for establishing social host liabil-
ity in subsection (b) of the statute:' 2 (1) The host must have will-
fully and knowingly served alcohol to either: (a) a visibly
intoxicated guest who was in the presence of the host, or (b) to a
visibly intoxicated guest with reckless disregard to the safety of
others;"I3 (2) The host served alcohol to a visibly intoxicated guest
creating a foreseeable risk of harm to others and failed to exercise
reasonable care to prevent such foreseeable harm from occur-
ring; 1 4 and (3) The damages caused to the third party must have

108 Senate Nos. 1152 and 545, supra note 93, at 1-2. See also supra note 106 and
accompanying text. One of the purposes of the enactment of social host liability was
to eliminate the expansion of common law and to provide hosts with a reasonably
clear set of rules for determining acceptable conduct and behavior in hosting a party.
Final Report, supra note 75, at 5-6.

109 NJ. STAT. ANN. § 2A:15-5.6. This section includes three seperate provisions. Id.
Part (a) stipulates that this is the exclusive civil remedy for a third party cause of
action against a social host for injuries arising out of the negligent operation of a
motor vehicle by an intoxicated adult guest. Id. at § 2A15-5.6(a). The second provi-
sion sets forth a three part test for determining whether a social host is liable for the
negligent conduct of the intoxicated adult guest. Id. at § 2A:15-5.6(b). Finally, the
third and final provision of this section discusses the distinction between various BAC
levels of the inebriated adult guest, and the impact this has on determining the liabil-
ity of the social host. Id. at § 2A:15-5.6(c).

110 See Final Report, supra notes 75-92, for a detailed discussion of the rem-
momendations made by the commission and the rationale behind such suggestions.
Compare with N.J.SA § 2A:15-5.6(b) for an illustration of the legislature's adoption of
the test reccomended by the commission. See also supra notes 84-86 for the actual
recomendations made by the commission.

111 N.J. STAT. ANN. § 2A:15-5.6. A reading of section 2A:15-5.6(c) establishes that
this is the irrebutable presumption section that Governor Kean suggested the Legisla-
ture include. Id. See also supra note 100 for a discussion on the Governor's reasoning
for wanting this irrebutable presumption included in the enacted statute.

112 N.J. STAT. ANN. § 2A.15-5.6(b).
113 Id. Specifically, this section of the statute stipulates that:

(1) The social host willfully and knowingly provided alcoholic beverages
either:

(a) To a person who was visibly intoxicated in the social host's pres-
ence; or
(b) To a person who was visibly intoxicated under circumstances
manifesting reckless disregard of the consequences as affecting the
life or property of another,

Id.
114 Id. "(2) The social host provided alcoholic beverages to the visibly intoxicated
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resulted from the inebriated guest's negligent operation of a mo-
tor vehicle. 11 5 Although this test, if satisfied, provides for the ex-
tension of liability to social hosts," 6 it also makes it more difficult
to find evidence of a causal relationship between the social host's
provision of alcohol and the subsequent injuries to a third party."17

In section 2A:15-5.6(c), the legislature not only answered Gov-
ernor Kean's concerns as to what constitutes "visible intoxica-
tion"," 8 but also established an irrebuttable presumption" 9 that

person under circumstances which created an unreasonable risk of foreseeable harm
to the life or property of another, and the social host failed to exercise reasonable
care and diligence to avoid the foreseeable risk .... " Id.

115 Id. "(3) The injury arose out of an accident caused by the negligent operation
of a vehicle by the visibly intoxicated person who was provided alcoholic beverages by
a social host." Id.

116 N.J. STAT. ANN. § 2A:15-5.6(b). The statute clearly articulates that any third
party, who has suffered injuries as a direct result of an inebriated guest's negligent
operation of a motor vehicle, may recover damages from a social host if all three
prongs of the test set forth are met. Id.

117 Luckak, supra note 13, at 33. One reading of the social host liability statute
reveals restrictions limiting proximate cause. Id. The negligent provision of alcohol
to a drunken guest will only result in liability to the social host if injuries arise out of
drunken driving. Id. "The Legislature further restricted the cause of action, requir-
ing that a guest be visibly intoxicated in the presence of a social host, at the time
additional liquor is provided, or that there be outrageous circumstances under which
the social host could be held negligent." Id. (citing NJ. STAT. ANN. § 2M-15-
5.6(b) (3)).

11s N.J. STAT. ANN. § 2A:15-5.6(c). This particular section of the statute establishes
an irrebuttable presumption that if a guest has a BAC level of below .10%, the guest
could not have been visibly intoxicated. Id. Specifically, this section provides that if
the BAC of he intoxicated guest is:

less than 0.10% by weight of alcohol in the blood, there shall be an ir-
rebutable presumption that the person tested was not visibly intoxicated
in the social host's presence and that the social host did not provide alco-
holic beverages to the person under circumstances which manifested
reckles disregard of the consequences as affecting the life or property of
another; ....

Id. Such a provision is precisely what Governor Kean suggested in his statement to the
Senate. See Governor's Reconsideration And Recommendation Statement, supra note
95. Governor Kean believed that the intent of the legislation was to be fair in ex-
tending liability to social hosts. Id. By not including such an irrebuttable presumption
in the statute, the statute would fail to recognize the extreme difficulty that a social
host would have in determining the degree of intoxication of a guest with a BAC level
of .10% or less. Id. See also Final Report, supra note 75, at 9-10 (where the commis-
sion indicates that experts testified at the public hearings that if an adult social guest
had a BAC level of below .10%, it would be extremely difficult to determine whether
the social host was aware of the guest's intoxication).

19 N.J. STAT. ANN. § 2A:15-5.6(c). Also known as a "conclusive presumption", an
irrebutable presumption is "one in which proof of basic fact renders the existence of

556
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the social host was unaware of the guest's intoxication if the BAG
of an adult guest is below .10%.120 However, if the guest has a BAG
of between .10% and .15%, the irrebuttable presumption is re-
placed by a rebuttable presumption1 2 1 that the guest was not show-
ing any signs of visible intoxication at the time of serving.' 22

The remaining two sections of the social host liability statute
address the applicability of social host liability,123 and the extent to
which a social host could be held liable for injuries to a third
party.12 4 Specifically, section 2A:15-5.7 precludes an intoxicated
adult guest from recovering from a social host.' 25 However, at the
insistence of Governor Kean, an exception provides that when two
visibly intoxicated guests are served alcohol by a social host and
leave the party together, the passenger guest may sue the social
host to recover damages arising from an accident caused by the
drunk driving, even though he is an intoxicated adult guest. 12 6

the presumed fact conclusive and irrebuttable." BLAcK's LAW DIc oNARY 712 (6th ed.
1991).

120 NJ. STAT. ANN. § 2A:15-5.6(c)(1).
121 NJ. STAT. ANN. 2A.:15-5.6(c) (2). Unlike an irrebutable presumption, a rebutta-

ble presumtion "can be overturned upon the showing of sufficient proof." BLAcKs
LAw DI-rIoNARv 712 (6th ed. 1991).

122 NJ. STAT. ANN. 2A:15-5.6(c) (2): This particular provision of the social host lia-
bility statute specifically provides that if the BAG of the intoxicated guest is:

at least 0.10% but less than 0.15% by weight of alcohol in the blood, there
shall be a rebuttable presumption, that the person tested was not visibly
intoxicated in the social host's presence and that the social host did not
provide alcoholic beverages to the person under circumstances which
manifested reckless disregard of the consequences as affecting the life or
property of another.

Id.
123 See NJ. STAT. ANN. § 2A:15-5.7. Section 2A:I5-5.7 establishes that a social host is

not liable for the damages suffered by the intoxicated guest. Id.
124 See NJ. STAT. ANN. § 2A.15-5.8. See infra note 127 and accompanying text.
125 NJ. STAT. ANN.. 2A.15-5.7. "No social host shall be held liable to a person who

has attained the legal age to purchase and consume alcoholic beverages for damages
suffered as a result of the social host's negligent provision of alcoholic beverages to
that person." Id.

126 GOVERNOR'S RECONSIDERATION AND RECOMMENDATION STATEMENT, SUpra note 95
and accompanying text. Id. Governor Kean emphasized that the use of the provision,
"a person who is not a social guest" in section 2A.15-5.6, would in such a situation,
"preclude recovery by a visibly intoxicated guest in all cases, even where the visibly
intoxicated guest sustains injury as a result of a motor vehicle accident caused by
another visibly intoxicated guest." Id. It was the Governor's opinion that this was not
the intent of the Legislature, and therefore, this section should be amended. Id. See
supra note 125; see also Luchak, supra note 13, at 33. Due to the insistence of Gover-
nor Kean, an exception to this provision was added. Id It states: "If a social host serves



SETON HALL LEGISLATIVE JOURNAL [Vol. 20:532

Section 2A:15-5.8 addresses the degree to which a social host
will be held liable for the damages incurred by a third party. 127

The purpose of this section is to effectuate the legislature's intent
to limit the liability of the social host. 28 By holding that social
hosts are only liable to the extent that they are negligent, the legis-
lature places a cap on the liability of a host.129 Such a provision not
only appears to be fair in light of the negligence of the inebriated
guest, but also enables the social host to acquire insurance cover-
age with greater ease.' 30

In sum, the enactment of New Jersey's Social Host Liability
statute by the New Jersey legislature appears to greatly limit the
court's ruling in Kelly.' Nonetheless, it represents the first time
that a state legislature did not reverse a state court recognition of
social host liability. 112

two people while they are visibly intoxicated and they drive off together and are in-
jured in an accident, the passenger, but not the driver, can sue the social host." Id.

127 N.J. STAr. ANN. § 2A15-5.8. This particular provision specifically states that "in
any case where a social host ... is determined to be ajoint tortfeasor, the social host
. . . shall be responsible for no more than that percentage share of the damages
which is equal to the percentage of negligence attributable to the social host or other
party." Id.

128 N.J. STAT. ANN. § 2A15-5.8. See infra notes 129-131 for further elaboration on
this point.

129 NJ. STAT. ANN. § 2A.15-5.8. Specifically, the statute effectively requires an analy-
sis to be made comparing the degree to which defendant's negligence played a role in
the resulting injury and the amount of damages defendant is to be held accountable
for. Id. See supra note 127 for a look at the exact wording of the statute.

130 See Luchak, supra note 13, at 10. Where the author indicates that this provision
of the social host liability statute was designed to "reduce overall liability of the [social
host], to make insurance more readily available, and to ensure that the (host] did not
end up having to assume payment for the liability of the often impecunious drunken
driver." Id.

131 See Final Report, supra note 75, at 5-6. The Kelly decision was broad and without
finality. See id. at 5. The decision gravely concerned the Legislature, and as a result,
the Legislature enacted the state social host liability act to prevent the common law
expansion of social host liability and to unambiguously inform social hosts of the
duties required of them. Id. at 5-6.

132 See Luchak, supra note 13, at 33. In each of the few instances in which a state
court has recognized a form of social host liability, the state legislature has subse-
quently reversed the decisions. Id. For example, in Coulter v. Superior Court of San
Mateo County, 577 P.2d 669 (Ca. 1978), the court articulated that a host who serves
alcoholic beverages to an obviously intoxicated guest may be liable to a third party
where such harm is reasonably foreseeable. Id. at 674. Shortly thereafter, the Califor-
nia legislature adopted West's Cal. Ann. Coy. Code § 1714(b) which reversed Coulter
and provided that a social host is not liable for furnishing alcoholic beverages.
Luchak, supra note 13, at 33.

558
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IV. The Court's New Role in Social Host Liability Cases

With the codification of social host liability, 33 the New Jersey
State Courts have assumed a new role in resolving issues of social
host liability.13 4 Rather than relying on the judicially created com-
mon law to determine the liability of a social host, the courts now
look to legislative enactment to determine such liability. 8 5 A re-
quirement which will inevitably give rise to the need for judicial
interpretation as to the applicability and paramaters of the
statute.1

6

Recent cases demonstrate the court's application of the legis-
lative enactment. 3 7 In Componile v. Maybee, s8 the court articulated
that common law theories of liability have been replaced by legisla-
tive enactment, and therefore this court must look to New Jersey's
social host liability statute to determine liability.139 Interpreting

'33 See NJ. STAT. ANN. §§ 2A:15-5.5-5.8. See also supra notes 101-132 for a complete
discussion of the provisions that make up New Jersey's Social Host Liability statute.

134 See Componile v. Maybee, 641 A.2d 1143 (NJ. Super. Ct. App. Div. 1994), Dower
v. Gamba, 647 A.2d 1364 (N.J. Super. Ct. App. Div. 1994), infra notes 138-50 and
accompanying text for an examination of these cases and the new role of the New
Jersey judiciary in reviewing cases dealing with social host liability.

'35 N.J. STAT. ANN. § 2A.l5-5.6(a). The statute explicitly states that this act is the
"exclusive remedy" under which a third party can sue a social host for damages sus-
tained as a result of the negligent operaton of a motor vehicle by an intoxicated adult
guest. Id. As of'January 14, 1988, the common law rules applicable to determining the
liability of a social host when a third party is injured as a result of the negligent opera-
tion of a motor vehicle by an intoxicated guest are superseded by legislative enact-
ment. See N.J. STAT. ANN. § 2A.15-5.5-5.8.

136 See infra notes 138-150 for a brief examination of the courts new role in inter-
preting and applying the social host liability statute. NJ. STAT. ANN. § 2A15-5.5-5.8.

137 See infra notes 138-50 and accompanying text for a discussion of Componile v.
Maybee, 641 A.2d 1143 (NJ. Super. Ct. Law Div. 1994) and Dower v. Gamba, 647 A.2d
1364 (N.J. Super. Ct. App. Div. 1994).

138 Componil, 641 A.2d at 1146. In Componile plaintiff was an adult guest at a party
thrown by the social host. Id. at 1144. Approximately twenty to thirty guests attended
the party, including the adult defendant. Id. Plaintiff claimed that he recognized that
the defendant had become intoxicated at the party when the defendant began acting
loud and aggressive. Id. Plaintiff further alleged that while outside the host's house,
the defendant grabbed him causing him to slip on the wet leaves and fall to the
ground. Id. Once on the ground, plaintiff testified that the defendant proceeded to
punch and kick him, causing the plaintiff to incur injuries. Id.

Plaintiff sued both the defendant and the social host. Id. The plaintiff theorized
that the social host was liable for damages because the host negligently provided the
defendant alcoholic beverages which caused the defendant to subsequently assault
him. Id. The defendants brought a motion to dismiss. Id.

139 Id. at 1146. The court refered to the judiciaries' development of common law
on social host liability. Id. However, the court indicated that the enactment of subse-
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the statute, the court maintained that sections 2A:15-5.6 and 2A:15-
5.7 limit the liability of social hosts to minors and third parties who
are injured as the result of an automobile accident.140 Therefore,
the court concluded that the social host was not liable to the plain-
tiff because his injuries were wholly unrelated to an automobile
accident.1

4 1

In Dower v. Gamba,'42 the situation compelled the court to in-
terpret the meaning of the word "provide"14 in section 2A:15-
5.6(b) of the statute. 44 Reflecting the intention of the legislature
in drafting section 2A:15-5.6(b),14 the court opined that the legis-
lature never intended for a host to escape liability merely by avoid-

quent legislation superseded the common law in this area. Id. Therefore, the court
addressed the applicability of NewJersey's Social Host Liability statute to the present
case. Id.

This was not the only issue the court addressed. Id. at 1147 n.1. Plaintiff also
claimed that the social host was liable to him because there was a dangerous condi-
tion present on the premises, namely the wet leaves, and as an invitee, the host should
have warned him of this condition. Id. at 1147. The court rejected this argument and
ruled that the wet leaves did not constitute a dangerous condition. I.

140 Id. at 1147. "A social host may only be directly liable to minors and third persons
injured in automobile accidents. A social host is not liable to anyone else injured as a
result of the social host's serving of intoxicating beverages to a guest." Id.

141 Id.
142 647 A.2d 1364 (N.J. Super. Ct. App. Div. 1994). In Dower, plaintiffs (both mi-

nors), attended a party hosted by the Gamba brothers on May 31, 1988. Id. at 1365.
Plaintiffs left the party with defendant Kohaut who was to drive them home. Id. On
the way home, defendant collided with a tree, causing the plaintiffs to incur personal
injuries. Id. Plaintiff's allege that defendant Kohaut was drinking heavily at the party,
and that the Gamba brothers were aware of his intoxication, yet let him leave the
party knowing that he would be driving home. Id. at 1265-66. Plaintiff's also alleged
that although defendant Kohaut brought his own beer to the party, the Gamba broth-
ers had supplied beer for the guests at the party. Id. at 1366. As such, the plaintiff's
sued the Gambas, alleging that they were negligently liable under the social host lia-
bility statute. Id.

The Gambas claimed that they never served alcohol to any of their guests. Id.
They claim that the guests brought their own alcohol and that they never supplied or
provided alcohol as required by the statute. Id.

The complaint was dismissed at the trial level because of the plaintiff's failure to
prove that the Gambas had actually served alcohol to Kohaut. Id.; see also infra notes
145-150 (discussing the appellate court's interpretation of the statute).

143 See NJ. STAT. ANN. § 2A.15-5.6(b) (1). The statute states: "The social host will-
fully and knowingly proidded alcoholic beverages ... " IL (emphasis added).

144 Dower, 647 A-2d at 1365.
145 Id. at 1367. In refering to the meaning of section 2A.'15-5.6(b), the court stated

that the true test in interpreting the various provisions of the social host liability stat-
ute, is to determine what the legislature's intention was in enacting that particular
section. Id.
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ing direct service of alcohol to the guests.' 46 Thus, the court
reversed summary judgment and held that a determination of the
word "provide" requires a factual finding as to whether or not a
host willfully and knowingly provides alcoholic beverages.1 47 The
court maintained, however, that the plaintiff's failure to prove that
the host directly handed alcohol to a guest did not automatically
exempt the host from liability under section 2A:15-5.6(b).48
Rather, the court implied that liability could be imposed even
where it is found that the host disregarded a foreseeable risk by
indirectly' 4 9 providing alcohol to a guest whom was known to be
intoxicated.' 50

V. Conclusion

The development of social host liability in New Jersey repre-
sents a concerted effort by both the state judiciary and legislature
to cease the senseless loss of lives caused each year by drunk driv-
ing. 151 Although the state has enacted legislation to limit the scope

146 Id. at 1368. "The proposition that the Legislature intended that a social host
may escape responsibility for the negligent provision of alcoholic beverages to an ob-
viously intoxicated person merely 'by placing the booze on the table' and walking
away clearly contravenes the duty carefully spelled out in the statute." Id. The court
further indicated that such an interpretation "drastically diminishes the important
goal of the Legislature when it established the conduct of social hosts." Id. It was
never an intention of the Legislature to require a plaintiff to prove that the social host
directly provided alcohol to the guest. Id.

147 Id. at 1368-69.
148 Id. at 1369. See supra notes 112-116 and accompanying text for a review of sec-

tion 2A.15-5.6(b).
149 Dower, 647 A.2d at 1368. The court maintained that if a social host placed alco-

holic beverages on a table, and then walked away from the table, the social host could
still be liable for the provision of the alcohol to the guest even though the host did
not directly serve the guest. Id. To find otherwise, the court stated, would "dearly
contravene( Ithe duty carefully spelled out in the statute". Id. (citing NJ. STAT. ANN.

§ 2A.15-5.6(b)).
150 Id. The court emphasized that one of the duties placed on a social host is to

avoid making alcoholic beverages available to a person who was visibly drunk either in
the presence of the host or in circumstances creating a foreseeable and unreasonable
risk of harm to others. Id. (citing NJ. STAT. ANN. 2A.15-5.6 (1) (a) & (b)). Further-
more, the court added that "[t]he Legislature further intensified the test of liability by
adding the requirement that it be proved that 'the social host failed to exercise rea-
sonable care and diligence to avoid the foreseeable risk.'" Id. at 1368.

151 See supra note 3 and accompanying text for statistics on the number of lives lost
each year to alcohol-related accidents.
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of social host liability, 52 the duty of the courts is unending. 53

With the increasing frequency of litigation, the judiciary will be
consistently called upon to apply and redefine the parameters of
the statute. 54 Moreover, the courts will likely find an increasing
number of suits being filed in the future which propose to establish
new theories on liquor liability. 55

With careful consideration, the New Jersey Social Host Liabil-
ity statute strikes a delicate balance between its remedial purposes
and the potential impact on social attitudes and customs. There-
fore, it can be said that the statute reflects a successful joint effort
between the state judiciary and the legislature to respond to the
demands of society.

152 See supra notes 43-72 and accompanying text for a review of the development of
NewJersey's common law liability for social hosts; see also infra note 153.

153 Final Repor, supra note 75, at 5. The state legislature created the legislation out
of grave concern for the possible impact that the Ke!y decison could have on future
litigation of social host liability. Id. The court in Kelly made it dear that that the
court's holding pertained solely to the particular set of circumstances before the
court, and that as other issues involving social host liabiility arise, they will be dealt
with accordingly. Kelly, 476 A.2d at 1228.

154 See supra notes 133-150 and accompanying text for an analysis of Dower v. Gamba
and Componile v. Maybee, two cases which have come before the New Jersey judiciary
since the enactment of the state's social host liability statute.

155 See, e.g., Daniels v. State Dept. of Transportation, 571 A.2d 1329 (NJ. Super. Ct.
App. Div. 1990); Wagner v. Shlue, 605 A.2d 294 (NJ. Super. Ct. Law Div. 1992). In
Daniels, the court held that it may be possible to extend liability to a local or state
government for the damages incurred by a third party as a result of poorly designed
roads which were insufficient to protect innocent drivers from being harmed by
drunk drivers. Daniels, 571 A.2d at 1334. In Wagner, the court allowed a woman to
bring an action against her husband who had allowed her to drive drunk. Wagner, 605
A.2d at 295-96.


