THE NEW JERSEY CAMPAIGN CONTRIBUTIONS
AND EXPENDITURES REPORTING ACT: IS
IT REFORM?

Donald Scarinci*

I.  Introduction

The debate over reform in the election process continues. At
a period when public confidence in elected officials and public in-
stitutions is at its lowest level in modern times,! the movement for
change is compelling.? Both first-time politicians entering the pro-
cess and veteran incumbents returning to office agree that the sys-
tems and institutions of government must be reformed. The
public, perceiving corruption among public officials, has grown im-
patient with the process and has demanded reform measures that
define ethics in government,? require public disclosure of private
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versity School of Law. Mr. Scarinci is a partner in the law firm of Scarinci & Hollen-
beck in Secaucus, N.J., which currently represents 16 public entities. Mr. Scarinci
serves as Corporation Counsel for the City of Union City and the Gity of Passaic. He
holds a Diplomate in New Jersey Municipal Law, is a Trustee of the New Jersey Insti-
tute of Municipal Attorneys and has lectured extensively on election law.

1 In a 1990 public opinion poll conducted by the Gordon S. Black Corp. and
sponsored by US.A. Today, 86% of the people polled stated that the questionable
ethics of public officials is a very serious or somewhat serious threat to American de-
mocracy. Public Opinion Research Poll, Gordon S. Black Corp./U.S.A. Topay, June
1990, gvailable in Westlaw, Poll Database (search for polls containing “democracy,”
“elections,” and “ethics”). Additionally, in a 1989 Harris Poll, 81% of the people
polled opined that individuals, corporations and groups which contribute funds to
political campaigns have too much influence over the officials to whom they contrib-
ute. Public Opinion Research Poll, Harris Poll, May 7, 1989, available in Westlaw, Poll
Database (search for polls containing “elections” and “ethics”).

2 See, e.g,, Theodore H. White, The Shaping of the Presidency 1984, TiMe, Nov. 19,
1984, at 70, 80 (“The flood of money that gushes into politics today is a pollution of
democracy.”). See also Paul G. Chevigny, The Paradox of Campaign Finance, 56 N.Y.U. L.
Rev. 206 (1981). In his essay, Chevigny reviews an extensive study that found a direct
correlation between the total amount of money spent on a campaign and the
probability of success. Id. (citing Gary JacossoN, MONEY IN CONGRESSIONAL ELEC.
TIONS 34 (1980)).

3 See Exec. Order No. 12,834, 58 Fed. Reg. 5911 (1993), to be reprinted in 5 U.S.C.A.
§ 7301 (requiring executive branch appointees to take ethical pledges). Se¢ also Exec.
Order No. ], 22 NJ. Reg. 587 (1990) (requiring public officials to file disclosure
statements).
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assets,* and increase competition for public contracts for profes-
sional services.®> As the pressure builds, legislators rush to pass laws
that might otherwise have been more carefully constructed. An ex-

"ample of such legislation is the amendments to the New Jersey
Campaign Contributions and Expenditures Reporting Act
(CERA),® a law that probably would not have been passed had the
issue been properly studied.

One area where every senator and assemblyperson can rightly
claim to be an expert is in raising and spending election funds. In
the rush for reform, however, the New Jersey Legislature passed a
law which the Election Law Enforcement Commission (ELEC) con-
cluded could not be properly enforced.” “There are potential ad-
ministrative and enforcement problems with the contribution limit
provisions. They create perhaps the most complicated such
scheme in the nation and may be very difficult for candidates and
committees to observe and for ELEC to enforce.” The amend-
ments to CERA have made it difficult, if not impossible, to obtain
the cumulative campaign records of any office seeker who knows
how to manipulate the new amendments.® The criminal penalties
are almost impossible to enforce.® Without proper funding ELEC

4 See, e.g., N.J. STAT. ANN. § 40A:9-22.6 (West 1993) (requiring local governmental
officers to file financial disclosure statements annually).

5 See Exec. Order No. 79, 25 N.J. Reg. 391 (1993) (creating procedures for using a
modified competitive process for particular purchases, agreements and contracts);
Exec. Order No. 92, 25 NJ. Reg. 2155 (1993) (declaring that public trust and confi-
dence is of the utmost importance in government contracting and establishing com-
petitive bidding for the issuance of bond, notes and like instruments).

6 Campaign Contributions and Expenditures Act, ch. 65, 1993 N J. Sess. Law Serv.
152 (West) (amending N.J. StaT. ANN. §§ 19:44A-1 to -29 (West 1989)).

7 Letter from ELEC to James J. Florio, Governor of New Jersey (Feb. 25, 1993)
[hereinafter ELEC letter] (on file with the Seton Hall Legislative Journal). ELEC urged
the Governor to conditionally veto the law because of it unenforceable nature. Id.

8 Id. The letter continues:

S-70 [establishing filing fees for PACs, etc.] has passed the Senate and is
presently in the Assembly State Government Committee. There is no
guarantee that after A-100 is enacted that S-70 will also be enacted. Even
if enacted, S-70 would not provide current funding for ELEC because im-
plementation of S-70 will require at least a year to generate significant
supplemental funding.

Id.

9 But see Campaign Contributions and Expenditures Act, ch. 65, sec. 13, § 22,
1993 N.J. Sess. Law Serv. 152, 170 (West), which attempts to prevent collusion.

10 Besides the enforcement issue, one may question the soundness of imposing
criminal penalties against office seekers. The amendments criminalize violations of
sections 7, 11 and 20 of CERA, making such violations crimes of the fourth degree,
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will have enormous difficulty enforcing the amendments to
CERA.' If the new law withstands constitutional scrutiny, first-time
office seekers and many veteran office holders will not only need to
hire a campaign manager, but will also need to retain a campaign
attorney to help them navigate through the complexities of the
law. Finally, the amendments to CERA alter the very fabric of cam-
paign structures and shift the emphasis of campaign organizations
from the grass roots level back to the political parties.'?

II. Legislative Synopsis

The amendments to CERA, which became effective on April 7,
1993, were sponsored by Assemblyman Robert Martin and ulti-
mately joined by assemblypersons from both political parties.'®

which carries a penalty of a maximum of 18 months in prison. Seesec. 12, § 21, 1993
N.J. Sess. Law Serv. at 169. This requires the actor to have “purposely” performed the
wrongful conduct. Id. )

As of the time of this writing, only one ELEC investigator was assigned to review
and issue complaints with respect to all of the provisions of CERA. The Office of the
Attorney General also has not received supplemental funding to perform its addi-
tional policing requirements under the amendments. The Senate Judiciary Commit-
tee originally included a provision “permitting the Election Law Enforcement
Commission to employ additional personnel to implement the bill’s provisions.” SeEn-
ATE JUDICIARY COMM., STATEMENT TO AsSSEMBLY COMM. SUBSTITUTE FOR A. 100 (3d Re-
print Jan. 12, 1993) [hereinafter SJU StaTement 3R]. However, the Senate Judiciary
Committee later decided it “would delete the provisions permitting the Election Law
Enforcement Commission to employ such personnel as it deems necessary to imple-
ment the bill, notwithstanding the present hiring freeze.” SENATE Jupiciary ComM.,
STATEMENT TO AsseMBLY CoMM. SUBSTITUTE FOR A, 100 (4th Reprint Feb. 1, 1993)
[hereinafter SJU StatemenT 4R].

11 See ELEC letter, supra note 7. ELEC explained that it would be impossible for it
to administer or enforce the new law with its present staff and budget. Id. It esti-
mated that it would need at least $300,000 in additional funding just for 1993. Id. See
also supra notes 31-32 and accompanying text.

12 For another discussion of the 1993 amendments to the Campaign Contribution
and Expenditures Reporting Act, see Donald Scarinci, Contribution-Limits Law Sets
Complex Standards, 134 NJJ. LJ. 11 (1993). It was noted that “[t]he new reporting act
amendments probably will face serious legal challenge by residents, winning and los-
ing candidates, and the Election Law Enforcement Commission itself. The governor
signed the amendments without making any public comment about ELEC’s con-
cerns.” Id. at 34.

18 See A. 100 (6th Reprint), 205th N.J. Leg., 2d Sess. (1992) [hereinafter A. 100
6R], which lists the sponsors of the bill as Assemblymen Robert Martin; Garabed
(Chuck) Haytaian; Bob Franks; David C. Russo; Assemblywoman Harriet Derman; As-
semblymen Stephen A. Mikulak; Joseph V. Doria; Wayne R. Bryant; Byron M. Baer;
Patrick J. Roma Jr.; George F. Geist; Frank LoBiondo; Monroe J. Lustbader; Assem-
blywoman Maureen B. Ogden; Assemblymen John Hartmann; Richard H. Bagger;
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The amendments limit campaign contributions for the first time,*
require contributors to report more information,'® and create ad-
ditional penalties for violations.'® In the past, an elected official
had to be convicted of a first, second or third degree crime before
being forced to forfeit his office.!” Now, some violations of CERA
may lead to forfeiture as well.!®

The legislation was amended six times after its initial introduc-
tion.'® It was pre-filed for introduction and referred to the Assem-
bly State Government Committee.2® After its release, it was
adopted on May 14, 1992,%! amended on the Assembly floor on
May 28,22 June 182 and December 14, 1992.2* The Senate Judici-
ary Committee made further amendments on January 12%° and
February 1, 1993.2° The final amendments were adopted on the
floor of the Senate on February 9, 1993.27

John F. Gaffney; Assemblywomen Marion Crecco; Priscilla B. Anderson; Assemblymen
Paul R. Kramer; T. Smith; Lee A. Solomon; and Assemblywoman Barbara Wright.

14 See sec. 18-20, 1993 NJ. Sess. Law Serv. at 174-81.

15 Seesec. 3, § 8, 1993 N.J. Sess. Law Serv. at 156. This amendment requires the
report of an individual contributor to include the individual’s occupation and the
name and address of the individual’s employer. Id.

16 Seesec. 12, § 21, 1993 NJ. Sess. Law Serv. at 170.

17 N,J. StaT. ANN. § 2C:51-2 (West 1982) provides for forfeiture of office for convic-
tion of a first, second or third degree crime or a crime involving dishonesty or touch-
ing a public office. N,J. STAT. ANN. § 19:44A-40 (West 1989) mandates forfeiture of
office in matters involving gubernatorial finance, likely under the theory that public
funds were used to match money raised by the candidates.

18 See, e.g., sec. 13(f), § 22, 1993 NJ. Sess. Law Serv. at 171.

19 A. 100 6R, supra note 13.

20 Id.

21 Id. See also AssEMBLY STATE GOVERNMENT COMM., STATEMENT
TO AsseMBLY CoMM. SUBSTITUTE For A. 100 (May 11, 1992)

[hereinafter ASGC StaTEMENT] (reflecting that the “Assembly State Government Com-
mittee reports favorably on Assembly Committee Substitute for Assembly Bill Nos.
100, 195, 196, 646, 659 and 869.”).

22 See A. 100 6R, supra note 13.

28 Id.

24 Id.

25 Id.

26 Id.

27 Jd. The statement to the Senate Floor amendment of February 9, 1993 states
that the amendments (1) change the basis of contribution limits from an annual to an
election basis; (2) include a statement of legislative declarations and findings in an
effort to clarify the foundation for placing limits on contributions to legislative candi-
dates from county committees when only a specific part of the legislative district is
located in the county; and (3) technically correct the title. STATEMENT TO SENATE
FLoorR AMENDMENT FOR A. 100 (Feb. 9, 1993).
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Over the course of its legislative history, provisions were in-
serted, removed, then inserted again.?® The final version of the bill
consisted of fifty-three pages with footnoted markings that re-
flected its contorted evolution.?®

ELEC called the 1993 reporting act amendments “perhaps the
most complicated such scheme in the nation.”® In its February 25,
1993 letter to Governor Jim Florio, ELEC said, “[i]t would be a
fraud on the public to enact legislation which cannot be properly
enforced. It is obvious that a supplemental appropriation is re-
quired if A-100 is going to be any more than a theoretical exer-
cise.”®> ELEC has estimated that in 1993 it would need at least
$300,000 in additional funding to enforce the amendments.??

During ELEC’s public meeting, Fred Herrmann, Executive Di-
rector of ELEC, reported that he would approach the Legislature
regarding the staffing and budgetary exigencies.>® Herrmann ex-
plained that ELEC would need additional staff to handle the im-
mense inquiries regarding the proper method of reporting under
the new law.3* The impact analysis prepared by the Office of Legis-

28 Sez A. 100 6R, supra note 13.
29 14
30 ELEC letter, supra note 7.
3l Id. at 2.
32 14
33 Minutes from the Election Law Enforcement Commission, Public Session 4
(Mar. 15, 1993) [hereinafter Public Sess. Minutes] (on file with the Seton Hall Legisla-
tive Journal). It was further suggested during the public session
that the Commission support the filing fee bill that should provide ELEC
with an “additional source” of steady funds for the future. Moreover, Ex-
ecutive Director Herrmann suggested that the Commission support a
$300,000 start-up appropriation being discussed for FY-94. He noted that
the filing fee bill will not be able to raise usable funds for at least a year.
Id.
34 Id. Specifically, it was suggested that
the additional funding will be used primarily to fill some of ELEC’s ten
vacant positions. The Executive Director mentioned that the Commission
needs more staff immediately to deal with the flood of questions about
how to report under the new law and to review reports. The Executive
Director- said that following the receipt of the money, the Commission
should approach the administration to lift the hiring freeze and allow ex-
pedited hiring procedures.
In explaining Phase II, which will cover the general election, Execu-
tive Director Herrmann said that the first step would be to update the fact
sheet. He advised the Commission that staff would present the Commis-
sioners with draft regulations in stages between June and December, mak-
ing use of written questions and staff research.
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lative Services (OLS) voiced similar concerns. OLS stated that an
incremental increase in staff, facilities and computer capabilities
would be justified due to the increase in reporting requirements.?s

The burden on ELEC was compounded by a section of the law
that required ELEC to adopt necessary regulations to ensure that
the new law applied to the June 1993 primary election.® The rush
to enforce the nation’s most complicated campaign finance and
reporting scheme without adequate funding for either ELEC or for
the Office of the Attorney General may jeopardize the public’s con-
fidence in this reform measure. ELEC has been placed in the diffi-
cult position of having to both explain and enforce the provisions
with no new staff resources to do so.3?” Moreover, candidates are

According to Executive Director Herrmann, Phase III would follow in
the spring of 1994. He said that at that time staff would design new forms
and write new manuals and answer advisory opinions on the basis of the
new regulations. Executive Herrmann added that during Phase III the
Commission would approach the Legislature for a one-time special appro-
priation with carryover language for a new combined electronic reporting-
image retrieval system.

Id.

35 Sez FiscaL NOTE TO ASSEMBLY COMMITTEE SUBSTITUTE FOR A.100, June 4, 1992
(1992).

36 Seesec. 26, 1993 N.J. Sess. Law Serv. at 185. Due to the severe time constraints,
ELEC noted at its first meeting after the passage of the law that it did not intend to
apply the new statute to the May 1993 municipal elections. Se¢ also Public Sess. Min-
utes, supra note 33, at 4. It was also noted that the new law would not apply to elec-
tions for school boards for the same reason. Id.

37 The public session minutes summarized Executive Director Herrmann’s con-
cerns as follows:

1993 will be the most busy election year since 1981, with a Gubernatorial,
Senate and Assembly election happening at the same time. He advised
the Commission that its budget has been reduced by one-third in inflated
dollars in the last half-decade. Likewise, continued the Executive Direc-
tor, about one-third of its staff has been lost during that time. Executive
Director Herrmann said that regrettably, ELEC has to implement a com-
plex, new law with virtually no lead time. He cautioned the Commission
that the only responsible way to deal with this situation is to phase the new
law in deliberately over a reasonable period. Executive Director Herr-
mann explained that good planning is absolutely essential.

The Executive Director advised the Commission that each phase will
be done sequentially in logical order with the goal of giving filing entities
as much guidance as quickly as possible. According to the Executive Di-
rector, fact sheets come first, followed by the regulations, followed by new
forms and manuals, and then followed by a new computer system.

“ELEC cannot do everything at the same time,” declared the Execu-
tive Director, “everything must be done in order so as not to put the cart
before the horse.”
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required to review and comply with a complex law before the
proper explanatory materials can be published or seminars can be
held. Their failure to comply may mean criminal penalties, fines
or forfeiture of office at worst. At the very least, their failure to
comply with the amendments could result in public and political
embarrassment.

Il. The New Statutory Scheme

A. An Overview

The amendments to CERA create and redefine political party
committees;*® political committees;*® candidate committees;* joint
candidate committees;*! legislative leadership committees;** and

Executive Director Herrmann emphasized that staff believes that if
the plan is followed, it will be able to accomplish the purposes of the new
campaign finance law in the best and fairest manner possible.

Public Sess. Minutes, supra note 33, at 4-5.

38 Seesec. 2(p), § 3, 1993 NJ. Sess. Law Serv. at 156. The amendments define a
political party committee as “the State committee of a political party, as organized
pursuant to R.S. 19:54, any county committee of a political party, as organized pursu-
ant to R.S. 19:5-3, or any municipal committee of a political party, as organized pursu-
ant to R.S, 19:5-2.” Id.

39 The present statute provides:

The term “political committee” means any two or more persons acting
jointly, or any corporation, partnership, or any other incorporated or un-
incorporated association which is organized to, or does, aid or promote
the nomination, election or defeat of any candidate or candidates for pub-
lic office, or which is organized to, or does, aid or promote the passage or
defeat of a public question in any election, if the persons, corporation,
artnership or incorporated or unincorporated association raises or ex-
pends $1,000.00 or more to so aid or promote the nomination, election or
defeat of a candidate or candidates or the passage or defeat of a public
question; provided that for the purposes of this act, the term “political
committee” shall not include a “continuing political committee” as de-
fined by subsection n. of this section.
N.J. StaT. ANN. § 19:44A-3(i) (West 1989). The amendments merely add that a polit-
ical committee does not include a political party committee, a candidate committee, a
joint candidates committee, or a legislative leadership committee. Seesec. 2(i), § 3(i),
1993 NJ. Sess. Law Serv. at 154.

40 Seesec. 2(q), § 3, 1993 NJ. Sess. Law Serv. at 156. This section defines a candi-
date committee as “a committee established pursuant to subsection a. of section 9 of
P.1.1973, ¢.83 (C.19:44A-9) for the purpose of receiving contributions and making ex-
penditures.” Id.

41 See sec. 2(r), § 3, 1993 NJ. Sess. Law Serv. at 156. This amendment states:
The term “joint candidates committee” means a committee established
pursuant to subsection a. of section 9 of P.L.1973, c.83 (C.19:44A-9) by at
least two candidates for the same elective public offices in the same elec-
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continuing political committees.*?

Candidates for public office who raise or spend more than
$2,000, or receive contributions in excess of $200 per contributor,
are required to file a report with ELEC.** Even candidates who do
not reach the limits are compelled to file a sworn statement with
ELEC that certifies that the full amount to be expended on behalf
of the candidate by any committee or person does not exceed
$2,000 in the aggregate.*®

tion in a legislative district, county, municipality, or school district, but not
more candidates than the total number of the same elective public offices
to be filled in that election, for the purpose of receiving contributions and
making expenditures. For the purpose of this subsection, the offices of
member [sic] of the Senate and members of the General Assembly shall be
deemed to be the same elective public offices in a legislative district.

Id.

42 See sec. 2(s), § 3, 1993 N.J. Sess. Law Serv. at 156. The amendments to CERA
define a legislative leadership committee as “a committee established, authorized to
be established, or designated by the President of the Senate, the Minority Leader of
the Senate, the Speaker of the General Assembly or the Minority Leader of the Gen-
eral Assembly pursuant to section 16 of P.L.1993 ¢.65 (C.19:44A-10.1) for the purpose
of receiving contributions and making expenditures.” Id.

43 Seesec. 2(n), § 3(n), 1993 N.J. Sess. Law Serv. at 155, The prior law defined a
continuing political committee as:

(1) the State committee, or any county or municipal committee, of a
political party; or
(2) any group of two or more persons acting jointly, or any corpora-
tion, partnership, or any other incorporated or unincorporated associa-
tion, including a political club, political action committee, civic
association or other organization, which in any calendar year contributes
or expects to contribute at least $2,500.00 to the aid or promotion of the
candidacy of an individual, or of the candidacies of individuals, for elec-
tive public office, or the passage or defeat of a public question or public
questions, and which may be expected to make contributions toward such
aid or promotion or passage or defeat during a subsequent election, pro-
vided that the group, corporation, partnership, association or other or-
ganization has been determined to be a continuing political committee
under subsection b. of section 8 of P.L.1973, C.83 (C:19:44-8).
N.J. STAT. AnN. § 19:44A-3(n) (West 1989). The amendments deleted subsection (1)
and added that the phrase “continuing political committee” does not include a “polit-
ical party committee” or a “legislative leadership committee.” See sec. 2(n), § 3(n),
1998 N.J. Sess. Law Serv. at 155.

44 Seesec. 9(d), § 16(d), 1993 N J. Sess. Law Serv. at 166. In the case of two candi-
dates forming a joint candidates committee, a report need not be filed if the total
amount expended does not exceed §4,000. Id. If three or more candidates comprise
the joint candidates committee, a report does not have to be filed if the total amount
expended does not exceed $6,000. Id.

45 Id. For a joint candidates committee including two candidates, the sworn state-
ment must certify that no more than $4,000 was expended. Id. For a joint candidates



1993] CAMPAIGN REFORM 169

As under the previous law, candidates must file the names and
addresses of their campaign treasurer and depository.“® The
amendments to CERA attempt to eliminate campaign committees
with general or amorphous titles that make access to information
difficult for the public to obtain.*’ All contributions received by a
candidate must be deposited in an account that includes the words
“Election Fund of” and the name of the candidate(s) or the com-
mittee.*® Legislative leadership committees, continuing political
committees and political committees must have a title that “clearly
reflects the political interests, objectives and composition of the
committee and provide the names, mailing addresses, occupations
and employers of the officers of the committee.”®

No individual can contribute more than $1,500 to a candi-
date committee per election.?® For the purposes of this section,
a primary election, either genmeral or non-partisan, and a

committee including three or more candidates the statement must certify that no
more than $6,000 was expended. Id. Additionally, the amendments reaffirm the
present rule requiring the sworn statement to be filed by the 29th day prior to the
election. Id. See N.J. StaT. ANN. § 19:44A-16(d) (West 1989).

The one exception that applies to candidates for local boards of education is the
exemption from filing reports or sworn statements if the total amount expended by
them does not exceed $2,000 per election and provided that the candidate does not
receive more than $200 from a single source. Se sec. 9(e), § 16(e), 1993 N,J. Sess.
Law Serv. at 166-67.

46 See sec. 4(e), § 9(e), 1993 N,J. Sess. Law Serv. at 159-61.

47 Seg, e.g., sec. 8, § 12, 1993 N,J. Sess. Law Serv. at 164.

48 4.

49 ASGC STATEMENT, supra note 21. New Jersey’s Administrative Code which re-
quires considerable descriptive information for continuing political committees, in-
cluding: the general organizational category of the future continuing political
committee; a descriptive statement; the names and addresses of persons who maintain
control over the future continuing political committee; the names and addresses of
other persons who took part in the original organization of the committee, personally
or through an agent; the occupation and home address of the named individuals and
the names and addresses of the their employers; and the economic, political or spe-
cific interests and goals of the future continuing political committee.

25 NJ. Reg. 3434 (1993) (to be codified at NJ. ApmiN. Cope tit. 19, § 25-4.5(b) (6)-
7).
50 Sec. 18(a), 1993 N.J. Sess. Law Serv. at 174-75.
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run-off election are considered separate elections.’! Additionally,
a contributor’s spouse may contribute up to $1,500.52

A new provision of CERA requires the disclosure of the name
and address of the contributor’s employer.”® This has been re-
quired by federal election law since 1971.5% In New Jersey, however,
this is a totally new provision that will require an adjustment period
for candidates, treasurers and contributors.

Also similar to federal law is the provision requiring political
committees and continuing political committees which receive
contributions or make expenditures over $500 within thirteen days
prior to an election to file a report with ELEC.%® The report must
be made within two days of receiving the contribution or making
or incurring the expenditure and must be in writing or by
telegram.®®

The amendments to CERA shift the emphasis of political com-
mittees back to parties.>” State and county political party commit-

51 See ELECTION Law ENFORCEMENT COMMISSION, REVISED FACT SHEET,
(Aug. 1, 1993) [hereinafter ELEC Facrt SHEET] (on file with the Seton Hall Legislative
Journal). The fact sheet states:
While a candidate and/or joint candidates committee can retain funds
from one election to another (i.e., primary to general), a candidate and/
or joint candidates committee cannot simultaneously accept contributions
for more than one election. An election cycle begins on the 18th day
following a candidate’s most recent past election, and ends at midnight on
the 17th day following the candidate’s current election.
Id. at 3.

52 See sec. 14(c), § 4(c), 1993 NJ. Sess. Law Serv. at 172.

53 See sec. 3, § 8, 1993 N.J. Sess. Law Serv. at 156.

54 See Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 (codi-
fied as amended at 2 U.S.C. § 434 (1976 & Supp. V 198D).

55 Compare sec. 3, §8, 1993 NJ. Sess. Law Serv. at 15758 with 2 US.C.
§ 434(a)(6) (A) (requiring notification of contributions made 2 to 20 days prior to an
election that equal $1,000 or more).

56 Id.

57 ELEC explained that the section regarding legislative leadership committees
would dramatically change New Jersey’s traditional system of democratic government
by granting legislative leaders immense fundraising ability, which is disproportionate
to the fundraising ability of other legislators and the political parties. ELEC letter,
supra note 7. ELEC has repeatedly opined that the two-party system should be
strengthened, however, the leadership committees established by the new legislation
tend to weaken the two-party system. Id. In contrast, the author believes that legisla-
tive leadership committees are extensions of the state party system. Because legisla-
tive leaderships are likely to remain members of either the Democratic or Republican
party for the foreseeable future, it adds even greater strength to Democratic and Re-
publican politics in New Jersey.
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tees are new entities with the ability to accept $25,000 per year
from a contributor and to spend money in unlimited amounts.®®
The municipal party committee can accept $5,000 per year from
an ,individual contributor and spend money in unlimited
amounts.>°

Legislative leadership committees are for the use of the Senate
majority and minority and the Assembly majority and minority.%
They give legislative leaders new tools in the campaign process and
establish a powerful source of influence that never existed before.
These committees can accept contributions from individuals up to
$25,000 per year and spend money in unlimited amounts in sup-
port of the candidates of their choice.®

Candidate committees and joint candidates committees are
designed to be the workhorses of the new statutory scheme. As
originally proposed, the amendments to CERA would have permit-
ted candidates to have an interest in either a single candidate com-
mittee or a joint candidates committee, but not both.%® The Senate
Judiciary Committee, however, adopted an amendment that per-
mits a candidate to have both committees.®® The intention of the

58 See sec. 19(a), 1993 N.J. Sess. Law Serv. at 178. Sez also infra note 167.

59 Seesec. 19(c), 1993 N.J. Sess. Law Serv. at 179-80.

60 Seesec. 2(s), § 3, 1993 N,J. Sess. Law Serv. at 156.

61 Seesec. 19(a), 1993 N.J. Sess. Law Serv. at 178-79.

62 A. 100 6R, supra note 13, § 4(a). As introduced, the amendments to CERA con-
sisted of the recommendations by the Ad Hoc Commission on Legislative Ethics and
Campaign Finance that required candidates to be restricted to one campaign commit-
tee or continuing political committee for raising and spending money in furtherance
of that candidate’s political activities. Se¢ Ap Hoc CommissioN oN LEGISLATIVE ETHICS
AND CAMPAIGN FINANCE, REPORT TO THE NEW JERSEY
LEGISLATURE, at vii (Oct. 22, 1990) [hereinafter Ab Hoc CoMM. RECOMMENDATIONS].
See also ASGC STATEMENT, supra note 21 (noting that the bill includes most of the
recommendations of the Ad Hoc Commission).

63 A. 100 6R, supra note 13, § 4. In regard to its amendments of the bill, the Sen-
ate Judiciary Committee stated:

The amendments would permit a candidate to establish both a candi-
date and a joint candidates committee. In order to ensure that contribu-
tion limits cannot be exceeded by the creation of both committees, the
total amounts of contributions that can be made to or by a candidate who
has established both committees is limited to the amounts that can be
given to or by a candidate committee. As previously released, the bill
would have permitted a candidate to establish either a candidate commit-
tee or a joint candidate committee but not both.

SJU StateMENT 4R, supra note 10.
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amendment appears to have been to permit candidates who are
running for related offices to run a joint campaign.®*

If a candidate sets up a joint candidates committee, contribu-
tors may contribute the $1,500 limit to each candidate in the com-
mittee.%® Interesting issues arise if one member of a joint
candidates committee seeks to withdraw or allow himself to be re-
placed with another candidate. Regulations are needed in this
area to clarify the issue.

Notwithstanding the creation of new types of fundraising vehi-
cles, the one that is not new to the political landscape has changed
the most. The continuing political committee (CPC), once a fix-
ture for partisan and non-partisan political entities and the house
account for incumbent elected officials, is now relegated to the
political attic.®® Typically, incumbents would have “friends of” ac-
counts or “civic association” accounts that would serve as a standing
committee to raise funds for their election. As an election ap-
proached, funds would be transferred from these accounts into the
campaign fund. After the election, the campaign fund would be
collapsed, but the continuing political committee would continue
to serve as the account used to promote the candidate. Tickets to
events, journal ads, flowers, cards, and similar items would
be purchased through the CPC. The amendments to CERA elimi
nate this practice by prohibiting candidates with an interest in

64 The amendments deem candidates running for the offices of the Senate and
Assembly in the same election district to be running for the same office. See sec.
18(c) (4), 1993 N.J. Sess. Law Serv. at 178,

65 See sec. 18(a), 1993 NJ. Sess. Law Serv. at 174-75.
66 The new law states:

On and after the 366th day following the effective date of P.L.1993, c. 65,
no candidate shall establish, authorize the establishment of, maintain, or
participate directly or indirectly in the management or control of, any
political committee or any continuing political committee. Within one
year after the enactment of this act, every candidate who maintains, or
who participates either directly or indirectly in the management or con-
trol of, one or more political committees or one or more continuing polit-
ical committees, or both, shall wind up or cause to be wound up the affairs
of those committees in accordance with the provisions of Section 8 of
P.L.1973, c. 83 (C.19:44a-8) and transfer all of the funds therein into a
candidate committee or a joint candidates committee. All funds thus
transferred shall be subject to the provisions of Section 17 of P.L.1993, c.
65 (C.19:44A-11.2).
Sec. 4(h) (1), § 9, 1993 N.J. Sess. Law Serv. at 161.
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single or joint candidates committees from also having a stake in a
CPC.5

In regard to the reporting timetable, the amendments to
CERA make no substantive changes. As under the prior law, the
campaign treasurer has an obligation to file a campaign report
twenty-nine days before an election, eleven days before an election
and twenty days following an election.® The campaign treasurer
must continue to file reports until the dissolution of the candidate
committee or joint candidates committee.?® Additionally, continu-
ing political committees must file reports every quarter.”

B. The Lawful Uses Of Campaign Funds

The CERA amendments allow campaign contributions to be
used for the payment of campaign expenses,”’ overhead and ad-
ministrative expenses related to the management of the commit-

67 Id, ELEC has explained:
Additional candidatecontrolled committees, such as a personal PAC or a
joint candidates committee with candidates from different offices, in exist-
ence before April 7, 1993, must be wound up and dissolved within 366
days of that date. These candidate-controlled committees cannot collect
additional funds on or after April 7, 1993, or make contributions, except
transfers to their own candidate or joint candidates committees, which
transfers are not subject to the contribution limits. All financial transac-
tions on or after April 7, 1993, must be for the purpose of winding up
activities within the 366-day limit. If a candidate-controlled committee has
debts, the treasurer should contact the Commission for further guidance.
ELEC Fact Sheet, supra note 51, at 3.

68 Sec. 9(b), § 16(b), 1993 NJ. Sess. Law Serv. at 165. See also N.J. STaT. ANN.
§ 19:44A-16(b) (West 1989).

69 Seesec. 9(b), § 16(b), 1993 N.J. Sess. Law Serv. at 165. See also N.J. StaT. ANN.
§ 19:44A-16(b) (West 1989).

70 Sec. 3(b)(2), § 8(b)(2), 1993 N.J. Sess. Law Serv. at 157. Under the amend-
ments political party committees and legislative leadership committees must also file
reports quarterly. Sec. 3(c), § 8(c), 1993 NJ. Sess. Law Serv. at 158,

71 The term “campaign expenses” is defined as:

[Alny expense incurred or expenditure made by a candidate, candidate
committee, joint candidates committee or legislative leadership commit-
tee for the purpose of paying for or leasing items or services used in con-
nection with an election campaign, other than those items or services
which may reasonably be considered to be for the personal use of the
candidate, any person associated with the candidate or any of the mem-
bers of the legislative leadership committee.
Sec. 17(a), 1993 N.J. Sess. Law Serv. at 174. Absent from this definition is the answer
to whether a “campaign” commences on announcement of a candidacy or upon filing
of a petition. It would appear logical that a “campaign” commences upon filing a
candidate committee with ELEGC; this area, however, remains unsettled.
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tee, and “the ordinary and necessary expenses of holding public
office.”” The amendments also permit using campaign contribu-
tions for donations to specified charities and other candidates and
for the pro-rata repayment of contributors.”® Campaign money is
not to be used, however, for “the payment of the expenses arising
from the furnishing, staffing or operation of an office used in con-
nection with that person’s official duties as an elected official.”™*
In other words, while a candidate may take a constituent for dinner
or host a reception using campaign funds, she may not use the
funds to purchase a picture frame or a coffee maker for her office.

The amendments use the terms “campaign expenses” rather
than “political expenses” to refer to the purposes for which cam-
paign contributions may be used.” Additionally, for the first time
they allow “[t]he payment of ordinary and necessary expenses of
holding public office.””® ELEC has not yet defined these terms””
and the new language is ambiguous as to whether it approves the
use of campaign funds well in advance of a “campaign” if an in-
cumbent engages in activity that promotes himself.”® However,
flowers, photographs, tickets to events, journal ads, trips, tele-
phone expenses, auto expenses, advertisements, and just about
anything that is not purely personal or inextricably connected to
the individual’s official duties would fall within the provisions of
this section.

Under the prior law, surplus campaign funds could not be
converted to personal use.” Candidates with surplus funds relied

72 Id.
73 Id.
74 Sec. 17(b), 1993 N.J. Sess. Law Serv. at 174.
75 Seesec. 17(a)(1), 1993 N.J. Sess. Law Serv. at 174.
76 Sec. 17(a)(6), 1993 N.J. Sess. Law Serv. at 174.
77 The new statute does, however, define “campaign expenses.” Sez supra note 71.
78 See supra note 71.
79 N,J. ApmiN. Copk tit. 19, § 25-7.4(a) (1990), amended by 25 N.J. Reg. 3437
(1993). However, surplus campaign funds could be used for:
1. The payment of outstanding campaign expenses;
2. Transmittal to another candidate, political committee, or continu-
ing political committee for the lawful purpose of such other candidate or
comumittee;
3. The pro rata repayment of contributors, except that contributors
of less than $100.00 may be excluded from repayment;
4. The repayment of loans made by a candidate to his campaign
where the loan is documented and reported as such at the time it is made;
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upon advisory opinions to help determine how these funds could
be used without constituting a conversion to personal use. The ad-
visory opinions held that continuing political committees could use
contributions to acquire an investment equity.*°

ELEC’s advisory opinions turned largely on the reasonable-
ness of the expenditure towards the promotion of the candidate’s
viability as a candidate. Generally, the candidate must have had no
financial interest in the expenditure of campaign funds. Earth Day
expenditures for such items as food for participants, printing ex-
penses for workshop materials, transportation expenses of speakers
and a rental fee for the use of a facility did not constitute a conver-
sion for personal use provided the person controlling the continu-
ing political committee did not have some financial interest in the
expenditures.®’ It was also not considered a conversion for per-
sonal use for a continuing political committee to purchase a com-
puter to be used for such tasks as letter writing to constituents,
keeping a log of constituents, voter registration information and
bookkeeping provided that an annual affidavit was filed with ELEC
stating that no one had used the computer for personal pur-
poses.®2 The purchase of tickets to political and social functions
for the candidate’s use was allowable provided the candidate’s at-
tendance at those functions is reasonably in furtherance of his
candidacy.??

Contributions could be used to pay for: lunch at legislative
caucuses;** reasonable travel and lodging expenses incurred by del-

5. Donation to any organization described in section 170(c) of the
Internal Revenue Code of 1954;

6. Retention by a candidate, political committee, or continuing polit-
ical committee serving as the campaign committee of a candidate, in a
separate campaign account established pursuant to N.J.S.A. 19:44A-12 for
a future election campaign of such candidate, political committee, or con-
tinuing political committee serving as the campaign committee of a
candidate.

(c) The commission has no jurisdiction over the question whether or
not surplus campaign funds may be used for the operation and staffing of
legislative district offices.

Id. § 25-7.4(b)-(c).

80 ELEC, Op. No. 02-1989 (Jan. 17, 1989).

81 ELEC, Op. No. 02-1990 (Mar. 20, 1990).

82 ELEC, Op. No. 03-1990 (Apr. 23, 1990).

83 ELEG, Op. No. 4680 (June 9, 1981).

84 ELEC, Op. No. 10-1992 (Nov. 20, 1992) (noting cost of Junch must be reason-
able). Id.
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egates to a national political party convention;** state and federal
taxes on dividends generated;®® funeral expenses of a volunteer
campaign worker;%” and counsel fees and costs pertinent to litiga-
tion arising out of an election.®®

However, candidates could not use contributors’ funds to
purchase and install a car telephone because it could not be deter-
mined how much of the car phone would be used for campaign
purposes.®® Nor could such funds be used to purchase member-
ships in private fraternal associations, such as the Rotary or Lions
Club, in the absence of a clear campaign purpose or objective.?®
Finally, contributions could not be used to lend money to a person
subject to a payback schedule.®

The lawful uses of campaign contributions that the Legislature
adopted in the amendments to CERA are broader than the recom-
mendations of the Ad Hoc Commission on Legislative Ethics and
Campaign Finance.®® While little may actually change with respect

85 ELEG, Op. No. 08-1992 (June 17, 1992). The use of funds to pay the reasonable
expenses of delegates for attendance at a national convention does not under ordi-
nary circumstances present a personal use issue. Id.

86 ELEC, Op. No. 02-1992 (Mar. 26, 1992). In its opinion, ELEC informed the
petitioning senator that as long as he filed a Candidate Designation of Campaign
Treasurer and Depository (Form D-1) to record the status of the Fidelity Cash
Reserves account as his primary election account, using the account funds to pay state
and federal tax liabilities produced from the account’s dividends was a proper cam-
paign expense. Id.

87 ELEC, Op. No. 04-1990 (June 14, 1990).

88 ELEC, Op. No. 06-1989 (Mar. 21, 1989).

89 ELEC, Op. No. 15-1989 (July 18, 1989). ELEC, however, suggested it would be
permissible for the candidate to lease a car phone for the time period when the candi-
date was actively campaigning.

90 ELEC, Op. No. 03-1989 (Feb 21, 1989). ELEC opined:

There is a qualitative difference between merely attending events
hosted by a private association of the type [ ] describe[d] and embracing
membership in such an association. Membership in a private association
is an expression of an individual’s personal commitment to the goals and
objectives of the association, and not directly undertaken to promote a
political candidacy.

Id

91 ELEG, Op. No. 09-1989 (May 16, 1989) (fact that funds will be disbursed as loan
instead of outright gift fails to overcome ban against personal use of funds, having no
campaign purpose). Id.

92 In regard to the allowable uses of campaign contributions, the Ad Hoc Commis-
sion recommended that the uses be restricted to: (1) paying campaign related ex-
penses and overhead and administrative expenses associated with the management of
the campaign committee or continuing political committee of the candidate; (2) con-
tributing to charities and other candidates, political committees or continuing polit-
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to the inappropriateness of converting campaign funds, the new
regulations eliminate language in New Jersey’s Administrative
Code that prohibited the conversion of surplus campaign funds for
personal use.®® Oddly, this comes at a time when the Federal Elec-
tion Commission is proposing a rule to prevent conversion of
funds for personal use for those candidates running for federal
office.?*

ical committees; and (3) refunding contributors pro rata. Ap Hoc Comm.
RECOMMENDATIONS, supra note 62, at vii.
93 25 N.J. Reg. 3437 (1993) (to be codified at N,J. Apmmn. Cobk tit. 19, § 25-6.5).
94 The Federal Election Commission has issued a notice of proposed rule making.
58 Fed. Reg. 45,463 (1993) (proposed Aug. 30, 1993). This proposed rule states:
§ 113.1 Definitions (2 U.S.C. 439a).

(g) Personal use. Personal use means any use of funds in a campaign
account of a present or former candidate to fulfill a commitment, obliga-
tion or expense of any person that would exist irrespective of the candi-
date’s campaign or responsibilities as a Federal officeholder.

(1) Personal use includes but is not limited to the use of funds in a
campaign account for:

(i) Mortgage, rent, or utility payments on property not owned or
leased by the committee;

(ii) Loan or lease payments on a vehicle not owned or leased by the
committee;

(iii) The purchase of clothing or household food items;

(iv) Tuition payments for a child’s education;

(v) Dues, fees or gratuities paid to a country club, tennis club, health
and fitness club, or other social organization, to its employees, or to per-
sons working on its premises, unless the payment is part of the costs of a
fundraising event held on club premises;

(vi) Funeral, cremation or burial expenses;

(vii) The payment of a salary to the candidate;

Alternative A-l

(viii) The payment of a salary to a candidate’s spouse or family mem-
ber, unless the spouse or family member was hired to provide services to
the committee that he or she has previously performed in a professional
capacity outside of the campaign; and

Alternative A-2

(viii) The payment of a salary to a candidate’s spouse or family mem-
ber, unless the spouse or family member was hired to provide bona fide
services to the committee at fair market value; and

Alternative B-1

(ix) Payments for the use of a residence, office or other property
owned or leased by the candidate;

Alternative B-2

(x) Payments for the use of a residence, office or other property
owned or leased by the candidate, except for bona fide payments at fair
market value.
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The revised regulations® delete several sections of the New
Jersey Administrative Code, which permitted the repayment of
loans incurred by a candidate for his campaign;®® donations to
specified organizations;®” and allowed a candidate, continuing

(2) Occasional use of campaign committee vehicles or office equip-
ment for purposes unrelated to the campaign is not personal use so long
as the campaign committee is reimbursed by the user within thirty days at
the usual and normal rental charges as defined in 11 CFR
100.7(a) (1) (iii) (B).

(8) Transfers of campaign committee assets for adequate considera-
tion are not conversions to personal use. However, any depreciation in
the value of the asset that takes place before the transfer, and any amount
spent that enhances the asset’s value but is not fully reflected in its fair
market value must be allocated between the committee and the transferee
based on the useful life of the asset, with the committee bearing only
those portions of the depreciation and enhancement costs that are attrib-
utable to the time period during which it uses the asset. In order to be
adequate, the consideration given for the asset must include the fair mar-
ket value of the asset plus the allocated depreciation and enhancement
costs that are not attributable to the committee’s period of use.

(4) Notwithstanding that payment of a particular expense would be a
personal use if made from a campaign account, payment of that expense
by any person other than the candidate, the candidate’s spouse or the
candidate’s committee shall be considered a contribution to the candidate
unless the payment would have been made irrespective of the candidacy
or the funds used are the candidate’s or the candidate’s spouse’s personal
funds as defined in 11 CFR 110.10(b).

5. Section 113.2 would be amended by revising paragraph (a), and
the introductory text is republished to read as follows:

§ 113.2 Use of funds (2 U.S.C. 439a).
Excess campaign funds and funds donated:

(a) May be used to defray any ordinary and necessary expenses in-
curred in connection with the recipient’s duties as a holder of Federal
office, if applicable, including:

(1) The costs of travel by the recipient Federal officeholder and an
accompanying spouse to participate in a function directly connected to
bona fide official responsibilities, such as a factfinding meeting or an
event at which the officeholder’s services are provided through a speech
or appearance in an official capacity; and

(2) The costs of winding down the office of a former Federal office-
holder for a period not to exceed 60 days after he or she leaves office . . ..

Id.

95 See 25 N.J. Reg. 3437 (1993).

96 N.,J. Apmmv. Copk tit. 19, § 25-7.4(b) (4) (1990). The loan was required to be
documented and reported when it was made. Id.

97 Id. § 25-7.4(b)(5). This provision permitted donations to particular charities
delineated in the Internal Revenue Code of 1954, Section 170(c). Id. An almost
identical provision has been included in the new statute. Seesec. 17, 1993 NJ. Sess.
Law Serv. at 174.
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\

political committee or political committee to retain the services of
the campaign committee in a separate campaign account for a fu-
ture election campaign.®®

It is uncertain what impact these new regulations will have on
the use of campaign contributions in the everyday setting. One
thing is certain, however, the new language will keep ELEC busy
writing advisory opinions.

C. The Contribution Limits

The amount of money that election entities, individuals and
political action committees can contribute differs. Individuals can
contribute $1,500 per election to a candidate who has formed only
a candidate committee,*® $5,000 per year to a municipal party com-
mittee!?® and $25,000 per year to a legislative leadership commit-
tee and a state political party committee.'®?

Political committees, continuing political committees, corpo-
rations and other associations are treated as individuals for pur-
poses of applying the limits expressed in the amendments to
CERA. They can contribute up to $5,000 per election to a candi-
date who has only set up a candidate committee’®® and $5,000 per
election to political committees designed to support issues rather
than candidates.'?®

The new statute also addresses contributions by national party
committees. A national political party committee is limited to con-
tributing $50,000 annually to the state political party committee

98 N.J. Apmin. Cope tit. 19, § 25-7.4(b) (6).

99 Sec. 18(a), 1993 N.J. Sess. Law Serv. at 174-75. In the case of a joint candidates
committee, an individual can contribute $1,500 for each candidate per election. Id.
In the event a candidate forms both a joint candidates committee and a candidate
committee, the individual islimited to contributing $1,500 per election. Id. See also
sec. 14, § 4, 1993 NJ. Sess. Law Serv. at 171 ($1,500 limit for the election of a
governor).

100 Sec. 19(c), 1993 N.J. Sess. Law Serv. at 179.

101 Sec. 19(a), 1993 N.J. Sess. Law Serv. at 178.

102 Sec. 18(b), 1993 N.J. Sess. Law Serv. at 175. This contribution limitation does
not apply to a contribution to a gubernatorial candidate, Id.

103 Sec. 20(b), 1993 NJ. Sess. Law Serv. at 181. This limitation does not apply to a
contribution to another political committee “which is organized to, or does, aid or
promote the passage or defeat of a public question in any election.” Id.
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and is limited to the same amounts that a continuing political com-
mittee can contribute when it contributes to other committees.!%*

Additionally, the amendments require candidates with candi-
date committees to divest their interest or control in political com-
mittees and continuing political committees.!®® It affords
candidates with a winding down period of one year beginning
April 7, 1993, the effective date of the amendments.'%

The winding down period has been the subject of much con-
fusion. Prior to April 7, 1993, the law allowed unlimited transfers
of money between continuing political committees and political
party committees or candidate committees. ELEC has allowed can-
didates to make the transfer of funds from continuing political
committees after the April 7, 1993 deadline, provided the candi-
date’s name was listed in the table of organization or in the title of
the continuing political committee.’’” Unfortunately, because
many continuing political committees do not carry the name of the
individual they benefit, and that person or group of persons is not
defined by any document filed with ELEC, transfers of money over
the contribution limits will be subject to challenge.’®® Those candi-
dates who expect to benefit from transfers in excess of the cam-

104 ELEQG Fact Sheet, supra note 51, app. at 3. Specifically, the new section of CERA
states:

No national committee of a political party shall pay or make any contribu-
tion of money or other thing of value to the campaign treasurer, deputy
treasurer, or other representative of the State committee of a political
party which in the aggregate exceeds $50,000 per year, and no campaign
treasurer, deputy campaign treasurer, or other representative of a State
committee of a political party shall knowingly accept from the national
committee of a political party any contribution money or other thing of
value which in the aggregate exceeds $50,000 per year.
Sec. 19(a) (2), 1993 NJ. Sess. Law Serv. at 179,

105 See sec. 4(h) (1), § 9, 1993 N.J. Sess. Law Serv. at 161.

106 J4

107 Sege supra note 49 and accompanying text.

108 For example, Guy Goode is an incumbent mayor who has used a continuing
political committee called People Who Love Good Candidates where he has raised
approximately $200,000 in campaign contributions. On May 1, 1993, Guy Goode
read the amendments to the Campaign Expenditures and Reporting Act and decided
to form a single candidate committee. However, when he attempts to transfer the
$200,000 from People Who Love Good Candidates, the treasurer of that committee,
Girl Goode, correctly tells him that he can only receive a $1,500 contribution to his
single candidate committee. She also informs him that because his name does not
appear anywhere in the organizational structure of People Who Love Good Candi-
dates, there is nothing that she can do to allow him to have more money.



1993] CAMPAIGN REFORM 181

paign limits will find themselves in uncomfortable, and probably
unsuccessful, litigation.

D. The Politics Of Crime And Punishment

Perhaps the most interesting sections of the amendments to
CERA are the sections containing criminal and civil penalties.?®
The Legislature furnished its campaign finance law with strong de-
terrents against violations. The civil penalties were doubled or trip-
led'*® and for certain sections, the criminal penalties were
expanded to include more fourth degree crimes.'’* The Legisla-
ture also included an expanded forfeiture of office provision'!?
and created a new cause of action for injunctive relief in superior
court.!?

On January 12, 1993, the Senate Judiciary Committee raised
the general requirement of culpability in the criminal sections
from “willfully and knowingly” to “purposely”*** and provided a lia-
bility requirement in the civil sections of “willfully and intention-

109 See, e.g., sec. 11, § 20, 1993 N J. Sess. Law Serv. at 169; sec. 12, § 21, 1993 NJ.
Sess. Law Serv. at 169-70; sec. 13, § 22, 1993 N.J. Sess. Law Serv. at 170-71; sec. 15,
1993 NJ. Sess. Law Serv. at 173; sec. 24, 1993 N.J. Sess. Law Serv. at 185.

110 See, e.g., sec. 13, § 22, 1993 N.J. Sess. Law Serv. at 170,

111 Se, e.g., sec. 12, § 21, 1993 NJ. Sess. Law Serv. at 169-70.

112 See sec. 13(£), § 22(f), 1993 N.J. Sess. Law Serv. at 171.

113 See sec, 24, 1993 N.J. Sess. Law Serv. at 184-85.

114 See A. 100 6R, supranote 13, § 12. See alsosec. 12, § 21, 1993 NJ. Sess. Law Serv.
at 169. The “knowingly” standard requires awareness of the circumstances leading to
the criminal activity or behavior. SeeN.J. StaT. Ann. § 2C:2-2(b) (2) (West 1982). The
statute states:

A person acts knowingly with respect to the nature of his conduct or the
attendant circumstances if he is aware that his conduct is of that nature, or
that such circumstances exist, or he is aware of a high probability of their
existence. A person acts knowingly with respect to a result of his conduct
if he is aware that it is practically certain that his conduct will cause such a
result. “Knowing,” “with knowledge” or equivalent terms have the same
meaning.
Id. In contrast, the “purposely” standard requires a conscious objective to engage in
conduct or to cause a result that is criminal in nature. See N.J. STaT. AnN. § 2C:2-
2(b) (1) (West 1982), which states:
A person acts purposely with respect to the nature of his conduct or a
result thereof if it is his conscious object to engage in conduct of that
nature or to cause such a result. A person acts purposely with respect to
attendant circumstances if he is aware of the existence of such circum-
stances or he believes or hopes that they exist. “With purpose,”
“designed,” “with design” or equivalent terms have the same meaning.
Id.
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ally.”’*5 The amendments also included a provision requiring clear
and convincing evidence to sustain a finding to assess a civil
penalty.!16

ELEC expressed its concern over the higher culpability stan-
dard required by the amendments to CERA, although it seems to
have misunderstood the January 12, 1993 change. ELEC feared
that its enforcement of the civil penalties would be impaired by
requiring it to demonstrate that an entity violated the statute
“knowingly.”'” Even though the standard of civil liability is not
“knowingly,” but “willfully and intentionally,” ELEC’s point is well
taken. It will be difficult to show that anyone would intentionally
violate CERA.

1. The Criminal Penalties

Certain violations of CERA are now crimes of the fourth de-
gree.!’® The maximum penalty for a fourth degree crime is impris-
onment for a period of time not in excess of eighteen months.**®
Anyone who participates in the crime, including the treasurer who
reports the erroneous information to ELEC, is culpable.!?¢

Additionally, a new section added to CERA details the proper
use and reporting of testing-the-waters committees.'?* These com-
mittees, used by candidates for the sole purpose of deciding
whether they should run,'?® existed before the amendments to
CERA and permitted candidates to raise and spend money without
reporting to ELEC.**® Under the present law, if a prospective can-
didate decides to run and declares his candidacy, he must allocate
the funds spent to test the waters and report them to ELEC.'?* The

115 See A, 100 6R, supranote 13, § 13. See alsosec. 13, § 22, 1993 NJ. Sess. Law Serv.
at 170-71.

116 See sec. 13, § 22, 1993 N,J. Sess. Law Serv. at 170.

117 ELEC letter, supranote 7. ELEC stated that it was concerned with the provisions
of the bill that created a criminal standard in civil prosecutions. Id. “Under A-100,
ELEGC must prove that an entity has knowingly violated the law in order to impose civil
penalties. Such a standard will greatly weaken ELEC’s enforcement role.” Id.

118 Seesec. 12, § 21, 1993 N,J. Sess. Law Serv. at 169-70.

119 NJ. Star. AnN. § 2C:43-6 (West 1982).

120 Seesec. 12, § 21, 1993 N,J. Sess. Law Serv. at 169-70. See also sec. 11, § 20, 1993
N.J. Sess. Law Serv. at 169.

121 Seesec. 7, § 8, 1993 N,J. Sess. Law Serv. at 163-64.

122 14,

123 Spe N,J. STAT. AnN. § 19:44A-11.1 (West 1989).

124 Seesec. 7, § 8, 1993 N.J. Sess. Law Serv. at 163.
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criminal penalty for misusing the testing-the-waters provision ex-
isted before the amendments, but now, candidates who maintain a
candidate committee or joint candidates committee can no longer
utilize this provision. If they do, they are subject to criminal
prosecution.'®

Section 11 of the amendments retains the pre-existing crimi-
nal penalty for using fictitious names or anonymous contributions
and criminalizes contributions of money that do not actually be-
long to the candidate.’®® This section also includes a new provision
which prohibits advancing money to another for the purpose of
inducing that person to make a campaign contribution.'*’

By way of example, an employer may not give bonus money to
an employee if the purpose of the bonus is to enable the employee
to write a check for a political contribution. Similarly, one associa-
tion or group cannot make a political contribution with money
that it receives from another association or group if the contribut-
ing group directs or earmarks its funds for the purpose of making
the political contribution. In both of the above situations, the indi-
vidual or the association leaders who induce the contribution and
the individual or the association leaders who make the contribu-
tion are all criminally culpable.

A completely new section of CERA prohibits labor organiza-
tions or corporations from paying officers, directors, attorneys,
agents or employees any additional salary to induce or enable them
to make a campaign contribution.’®® This provision falls within the

125 See sec. 12(a), § 21(a), 1993 N.J. Sess. Law Serv. at 169.
126 Sec. 11, § 20, 1993 N.J. Sess. Law Serv. at 169. See also N.J. STAT. ANN. § 19:44A-
20 (West 1989).
127 Sec. 11, § 20, 1993 N.J. Sess. Law Serv. at 169. This provision states:
No individual, either alone or jointly with one or more other individ-
uals, and no corporation, partnership, membership organization or other
incorporated or unincorporated association shall loan or advance to any
individual, group or individuals, corporation, partnership, membership
organization or other incorporated or unincorporated association any
money or other thing of value expressly for the purpose of inducing the
recipient thereof, or any other individual group, corporation, partnership,
organization or association to make a contribution, either directly or indi-
rectly, of money or other thing of value to a candidate or the candidate
committee or joint candidates committee of a candidate.
Id. This provision was inserted by the Senate Judiciary Committee on January 12,
1993. Sec A. 100 6R, supra note 13, § 11.
128 Sec. 15, 1993 NJ. Sess. Law Serv. at 173. This section provides:
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general philosophy that money that is contributed to a candidate
must be the property of the contributor. The Legislature’s multi-
ple restatement of this concept in three separate sections'*® could
be viewed as a strong statement of legislative intent to punish this
conduct as an essential component to enforcing the statutory
scheme. Surely, if this language were not so strong, it might be
very easy indeed to circumvent the contribution limits.

Another criminal provision that existed before, but was
strengthened by the amendments to CERA, is the provision penal-
izing the filing of false, inaccurate or incomplete reports with
ELEC.’* The Senate Judiciary Committee raised the standard of
culpability from “willfully and knowingly” to “purposely” and
changed the classification of the offense from a misdemeanor to a
crime of the fourth degree.!?!

No corporation or labor organization of any kind shall provide to any
of its officers, directors, attorneys, agents or other employees any addi-
tional increment of salary, bonus or monetary remuneration of any kind
which, in whole or in part, is intended by that corporation or labor organi-
zation to be used for the express purpose of paying or making a contribu-
tion, either directly or indirectly, of money or other thing of value to any
candidate, candidate committee, joint candidates committee, political
party committee, legislative leadership committee, political committee or
continuing political committee.

Any corporation or labor organization of any kind found to be in
violation of this subsection shall, in addition to any other penalty provided
by law, be liable to a penalty of not more than $3,000 for the first offense
and not more than $6,000 for the second and each subsequent offense.
Any officer, director, attorney, agent or other employee of a corporation
or labor organization that provides to another employee of that corpora-
tion or labor organization any additional increment of salary, bonus or
monetary remuneration of any kind for the purpose described in this sub-
section is guilty of a crime of the fourth degree.
Sec. 15(a), 1993 NJ. Sess. Law Serv. at 173, This amendment also forbids an “officer,
director, attorney, agent or other employee of a corporation or labor organization”
from using salary increases or bonuses for contributions if they were given by the
corporation or labor organization for that purpose. Sec. 15(b), 1993 NJ. Sess. Law
Serv. at 173.
129 Sgg, e.g., sec. 3(d), § 8(d), 1993 N,J. Sess. Law Serv. at 159; sec. 6(d), § 11(d),
1993 N,J. Sess. Law Serv. at 162; sec. 15, 1993 N.J. Sess. Law Serv. at 169.
130 See sec. 12(b), § 21(b), 1993 NJ. Sess. Law Serv. at 169.

131 See A. 100 6R, supranote 13, § 12(b). See also sec. 12(b), § 21(b), 1993 N.J. Sess.
Law Serv. at 169.
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2. The Monetary Penalties

In addition to raising the various penalties from $1,000 to
$3,000 for a first offense!®? and from $2,000 to $6,000 for a subse-
quent offense of the existing law,'*? the amendments to CERA add
monetary penalties for willfully and intentionally violating the con-
tribution limits.’** The existing law has always allowed ELEC to
assess a monetary penalty for violations of its provisions.'*® ELEG
has used this authority in the past to assure substantial compliance
with reporting requirements, such as ensuring that contributions
are reported within ten days of receipt or that reports are filed on
time. However, the amendments to CERA broaden ELEC’s power
to fine candidates and substantially increases the severity of penal-
ties for violating the new law.'*® Willful and intentional violations
of the contribution limits now permit ELEC to assess a sliding scale
of monetary fines which range from $5,000 to $100,000.'%”

The problem of collusion between and among different candi-
dates and committees was also addressed by the amendments to
CERA.!1%8 A new provision prohibits one candidate or committee
from contributing to another upon the condition that the recipi-
ent contribute funds in return.’®® The provision carries treble
damages after a finding of collusion based on clear and convincing
evidence.*®

182 Seesec. 13(2) (1), § 22(a)(1), 1993 N.J. Sess. Law Serv. at 170.
133 14,
134 See sec. 13(e), § 22(e), 1993 NJ. Sess. Law Serv. at 171.
135 Sge N.J. STAT. ANN. § 19:44A-22(b)-(d) (West 1989).
136 Seg sec. 13(e), § 22(e), 1993 N,J. Sess. Law Serv. at 171.
187 14
138 Sge sec. 13(a)(2), § 22(2)(2), 1993 N.J. Sess. Law Serv. at 170.
139 Jd. The new law states:
No person shall willfully and intentionally agree with another person
to make a contribution to a candidate, candidate committee, joint candi-
dates committee, political committee, continuing political committee,
political party committee, or legislative leadership committee with the in-
tent, or upon the condition, understanding or belief, that the recipient
candidate or committee shall make or have made a contribution to an-
other such candidate or committee . . ..
Id. This language clearly forbids any individual from coordinating an exchange of
campaign contributions to circumvent the contribution limits. However, this provi-
sion is not applicable to county or municipal party committees. See id.
140 J4.
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3. Forfeiture of Office

Historically, courts have been reluctant to remove public offi-
cials from an office to which they have been duly elected, absent
some clear statutory authority.’*! One such authority had been the
forfeiture of office provision for commission of a first, second or
third degree crime.'* Another such authority could be found in
the election law for “willfully and knowingly” violating sections 4, 9,
10 or 17 of CERA.'® These sections deal with gubernatorial cam-
paign limits,'** deposits of funds'*® and expenditures from election
funds'*® for gubernatorial campaigns.'*’

The amendments to CERA confer upon the judiciary addi-
tional authority to remove an elected official from office for elec-
tion violations. Specifically, the law states that “a person holding
any elective public office shall forfeit that public office if ELEC de-
termines that the cumulative total amount of the illegal contribu-
tions was more than $50,000.00 and that the violation had a
significant impact on the outcome of the election.”**® Forfeiture is
mandatory if a penalty is imposed upon a candidate for willfully
and intentionally making or accepting a contribution in violation
of specified sections of CERA and if ELEC finds that the violation
significantly impacted the election outcome.' In other words, the
accumulation of intentional violations of the campaign over the
$50,000 limit will cause forfeiture of office.}*°

141 “The right to hold [public] office is a valuable one and its exercise should not be
declared prohibited or curtailed except by plain provisions of the law.” Stothers v.
Martini, 79 A.2d 857, 859 (N.J. 1968) (citations omitted). See also State v. Musto, 454
A.2d 449 (NJ. Super. Ct. Law Div. 1982) (applying the forfeiture provision of NJ.
StaT. ANN. § 2C:51-2 to the federal criminal conviction of State Senator and Mayor
William V. Musto). The court found that Musto forfeited both of his public offices
upon conviction of this crime. Id.

142 N.J. STAT. ANN. § 2C:51-2 (West 1982) (allowing forfeiture of public office if the
public official is convicted of a crime involving dishonesty or touching upon public
office or up to a third degree crime).

143 N.J. StaT. ANN. § 19:44A-40(a) (West 1989).

144 Jd, § 19:44A-29.

145 Id. § 19:44A-34.

146 Jd. § 19:44A-35.

147 JId. § 19:44A-31 (repealed 1980).

148 Sec. 13(f), § 22(f), 1993 NJ. Sess. Law Serv. at 171.

149 Jd. Seesec. 13(e), § 22(e), 1993 N.J. Sess. Law Serv. at 171,

150 Seg sec. 13(f), § 22(f), 1993 N.J. Sess. Law Serv. at 171.
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In light of the forfeiture provision, fines, and heavy civil and
criminal penalties, every committee must assemble an educated
campaign and fundraising staff. Allocation issues will be very com-
mon, but ELEC does not have the financial resources to quickly
issue advisory opinions pursuant to the administrative code.'*!
Whenever a candidate discovers questionable practices in a coordi-
nated campaign, he should act conservatively or he will be placed
in considerable peril.

4. Injunctive Relief

In the past, courts have generally abstained from issuing in-
junctive orders for failure to comply with CERA because an admin-
istrative remedy existed with ELEC to resolve election finance
disputes.’® Those sections of the election law that are criminal are
not for private litigants, but for the Attorney General. Therefore,
even local prosecutors have refrained from becoming involved in
election disputes involving finance or disclaimer issues. However,
a new section of CERA places additional weapons in the arsenal of
the election lawyer.’® The courts are explicitly directed to con-
sider injunctive relief for candidates who have been aggrieved by
their opponent’s violation of the contribution limits.*** Along with

151 See NJ. Apmin. Copke tit. 19, §25-14.1 (1989) (“Commission is authorized
through its legal counsel to render advisory opinions as to whether a given and spe-
cific set of facts and circumstances would constitute a violation of any of the provi-
sions of the act or render any person subject to any of its reporting requirements.”).
See also N.J. Apmin. Conpk tit. 19, § 25-14.2 (1989), which allows an extension of time
by consent of the parties; otherwise, ELEC must

render its advisory opinion within 10 days of receipt of the request there-
for. Failure of the commission to reply to a request for an advisory opin-
ion within the time so fixed or agreed to shall preclude it from instituting
proceedings for imposition of a penalty upon any person for a violation of
this act occurring prior to receipt of the advisory opinion by such person
and arising out of the particular facts and circumstances set forth in such
request, except as such facts and circumstances may give rise to a violation
when taken in conjunction with other facts and circumstances not set
forth in such request.
Id.

152 Sge N,J. Apmmi. Cope tit. 19, § 25-20.17 (1992) (granting ELEG the power to
conduct investigations, initiate complaint proceedings, issue subpoenas and hold
hearings or direct the Office of Administrative Law to hold hearings).

153 See sec. 24, 1993 N,J. Sess. Law Serv. at 184-85.

154 4.
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ELEC, courts may now resolve allocation issues by way of orders to
show cause with restraints.'>®

In the event that a continuing political committee or a polit-
ical committee makes a contribution or expenditure in violation of
CERA to oppose or defeat a candidate, the aggrieved candidate
can apply for an injunction.’®® The court is required to make a
decision on the application of an aggrieved party within forty-eight
hours of the filing of the application.!” Additionally, the court
may order a waiver of campaign limits for the aggrieved party.’®® It
does not appear, however, that the court can directly impose any
penalties or order forfeiture of office without first directing the
matter back to ELEC.'%°

IV. Ramifications of the Amendments to CERA
A. The End Of Public Disclosure

While the most noticeable change in the law has been the im-
position of limits on campaign contributions, this is far from the
most significant change in the campaign apparatus in New Jersey.
Instead, the real import of the amendments shifts the emphasis of
politics in New Jersey back to the political parties.!®

The more organized and older political machinery will most
certainly have the upper hand in the fast-paced election environ-
ment. They will be in a superior position to mobilize the economic
resources of established donors and channel them into different
campaign organizations for the benefit of a particular party choice
or candidate.

It is illegal for a candidate to maintain an interest in a continu-
ing political committee.!®! A political group, however, can create
many separate continuing political committees, with different peo-

155 Jg.

156 J4. If the petitioner’s application for an injunction is found to be frivolous, the
court can award costs and attorney’s fees to the political committee or continuing
political committee. Id.

157 Jd. Furthermore, the court is directed to grant the injunction if the candidate
makes the proper demonstration. Id.

158 See sec. 24, 1993 N.J. Sess. Law Serv. at 184-85.

159 J4.

160 See supra note 58 and accompanying text.

161 Sgesec. 4(h), § 9, 1993 N.J. Sess. Law Serv. at 161. See also supra notes 105-06 and
accompanying text.
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ple in the table of organization and with different treasurers, to
perform specialized tasks. For instance, one continuing political
committee could organize voter registration. Another could be es-
tablished to bring public awareness to a specific issue that concerns
local residents. Still another could be created to support a local
association or group and contribute to candidates of its choice.
The possibilities for continuing political committees are endless.
Combined with the flexibility of political party committees, a laby-
rinth of paper organizations may exist.'®?

Thus, the public may be deprived of full and accurate informa-
tion about a candidate’s base of financial support and contributors
can, in turn, hide behind their contributions to multiple commit-
tees. For example, a contributor might give $25,000 per year to a
county political party committee, $5,000 per year to any number of
continuing political committees and $3,000 per election cycle (pri-
mary and general) to an individual candidate. While it might ap-
pear that the individual contributor had given a candidate only
$3,000, in reality over a four year period the contributor might well
have given as much as $130,000 or more. As a practical matter, the
press and the public are now denied access to this information.

Political party bosses and established political organizations
gain an advantage under the new law due to the creation of polit-
ical party committees and legislative leadership committees.'®?
Within the rubric of political party committees, there are state,
county and municipal committees.'®* All three types may spend
money in unlimited amounts to support candidates of their choos-

162 However, note that the amendments do create a penalty for collusion between
or among campaign committees designed to circumvent the election law. See sec.
13(a)(2), § 22(a)(2), 1993 N.J. Sess. Law Serv. at 170.

163 See N.J. Stat. AnN. §§ 19:5-2 to -4 (West 1989) (permitting the establishment of
municipal, county and state political committees respectively). See also sec. 16, 1993
N.J. Sess. Law Serv. at 173 (permitting the establishment of legislative leadership
committees).

164 Sge N.J. STaT. ANN. §§ 19:5-2 to -4. Questions remain unanswered as to the pro-
cedural requirements needed to be followed by the elected county committeepersons
to authorize a political party committee both by the amendments to CERA and by the
regulations promulgated on August 17, 1993. The current law defines “political

arty” as an association which polls 10% of the “votes cast in the state for members of
the General Assembly at the next preceding general election, held for the election of
all of the members of the General Assembly.” N.J. Stat. ANn. § 19:5-1. However,
unless a resolution is formally adopted at a meeting of the municipal, county or state
committee, the potential exists for litigation over the delegation of authority and the
proper use of party money.
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ing.'®® They are also the only committees that can be controlled
directly or indirectly by a candidate who also has a single or joint
candidates committee, or both.166

The draft of the original bill included a $25,000 per year limit
on state committees of each political party and legislative leader-
ship committees, a $10,000 limit on county political parties and a
$5,000 limit on municipal committees!®” However, an assembly
floor amendment equalized the county committee limit and the
state committee limit at $25,000.1%¢ Thus, party leaders have been
given a tremendous advantage in defeating non-party candidates.

On February 1, 1993, the Senate Judiciary Committee inserted
what the press calls the “Norcross Amendment” to address the is-
sue of contributions by county committees to legislative candidates
whose districts straddle more than one county.’®® The language
allows county political party committees to contribute unlimited
funds to a legislative candidate if 40% or more of that candidate’s
legislative district is within one county.”® If between 20% and 40%
of the county is within the legislative district, the county committee
can contribute $25,000'" and if less than 20% of the county is in
the legislative district, the county committee can contribute
$5,000.172

B. The New Problem Of Allocating Resources

Some of the more complex campaign finance issues are not in
the area of fundraising or contribution limits, but in the realm of

165 The new legislation does not have a general provision limiting the amount of
money political party committees can spend. But seesec. 14(e), § 4(e), 1993 N,J. Sess.
Law Serv. at 172 (limiting the expenditures of county and municipal political party
committees to $10,000 in the aggregate); sec. 18(b) (2), 1993 N,J. Sess. Law Serv. at
175-76 (applying the Norcross Amendment to county political party committees);
sec. 19(c), 1993 NJ. Sess. Law Serv. at 179-80 (prohibiting a county committee from
contributing more than $5,000 to a municipal committee which is not located in the
same county).

166 See sec. 4(a), (h) § 9(a), (h) 1993 NJ. Sess. Law Serv. at 160-61.

167 ASGC STATEMENT, supra note 21.

168 See A. 100 6R, supra note 13, § 19.

169 See A. 100 6R, supra note 13, § 18(b).

170 Id.

171 [4,

172 Id.
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allocation problems arising from coordinated campaigné"’s and
calculations of in-kind contributions.

Candidates running for related offices (i.e., councilpersons,
legislators, or members of a board of education), can create joint
candidates committees.}”* Additionally, any candidate committee
may spend an unlimited amount of money in support of candi-
dates running for related offices.’” Unless the offices are related,
however, the contribution limits will place the same constraints on
candidates running in a coordinated campaign as they do to indi-
vidual contributors looking to support them.

Allocation issues for all candidates running together in a coor-
dinated campaign must now be reconsidered. The new regulations
do not yet address these issues, but one can suppose that ELEC will
look for guidance in their advisory opinions on gubernatorial elec-
tions or to other precedent already established by the Federal Elec-
tion Commission. For office seekers, especially firsttime
candidates, the concept of allocating certain expenditures, like
campaign headquarters, telephones and campaign literature, may
present insurmountable difficulties and be overly time consuming
and frustrating for the campaign treasurer.

Another serious logistical problem caused by the new law is
the “paid-for” attribution provision on printed materials.'”® While
not within the purview of ELEC, the Attorney General is empow-

173 Coordinated campaigns are groups of candidates running for different offices
on the same line or under the same banner.

174 Seesec. 4(a), § 9(a), 1993 N.J. Sess. Law Serv. at 160. See alsosec. 2(r), § 3, 1993
N.J. Sess. Law Serv. at 156.

175 See sec. 18(c) (4), 1993 Sess. Law Serv. at 178.

176 See N.J. Stat. AnN. §§ 19:34-38.1 to .5 (West 1989). The statute provides:

* No person shall print, copy, publish, exhibit, distribute or pay for the
printing, copying, publishing, exhibiting or distribution or cause to be dis-
tributed in any manner or by any means, any circular, handbill, card, pam-
phlet, statement, advertisement or other printed matter having reference
to any election or to any candidate or to the adoption or rejection of any
public question at any general, primary for the general, or special election
unless such circular, handbill, card, pamphlet, statement, advertisement
or other printed matter shall bear upon its face a statement of the name
and address of the person or persons causing the same to be printed, cop-
ied or published or of the name and address of the person or persons by
whom the cost of the printing, copying, or publishing thereof has been or
is to be defrayed and of the name and address of the person or persons by
whom the same is printed, copied or published.

Id. § 19:34-38.1.
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ered to enforce the law that requires all printed material to contain
a disclosure statement listing the name and address of the person
or group who paid for the material.’”” Failure to publish the attri-
bution line could result in the materials being confiscated, and for
habitual offenders, an injunction can be issued restraining them
from further violations.!”

While there is currently no regulation or advisory opinion on
the subject, it would seem logical that if a piece of campaign mate-
rial promotes the candidacy of three separate offices, such as clerk,
surrogate and sheriff, then there should be a paid-for disclaimer
for each of the three separate candidate committees, unless the
material is funded by a political party committee. Additionally,
there must be some fair allocation as to the percentage of the total
expenditure that must be assessed to each campaign. Separate
checks must be issued to the printer, the mailing house, the public
relations firm and the composition lab.

However, the new law prohibits the use of a joint candidates
committee for candidates running for different offices.”® There-
fore, if a group runs for clerk, sheriff and surrogate, and wishes to
pool their resources and run a consolidated campaign, they have
only two options. First, they could be fortunate enough to be spon-
sored by a county or a municipal political party committee which
can spend unlimited funds'®® to secure their election without re-
gard to allocation issues. Second, committees for the candidates
could carefully allocate their resources and have a good treasurer
who vigilantly observes that each single candidate pays his fair
share of the expenses and that any disparity does not exceed
$5,000 in any one candidate’s favor.'®!

Of all of the complexities arising from the campaign legisla-
tion, this item is the most harrowing because of the criminal and
civil penalties'®? and the forfeiture of office provision.'®® Misallo-

177 Id. § 19:34-38.5.

178 4

179 Seesec. 2(r), § 3, 1993 NJ. Sess. Law Serv. at 156.

180 See supra note 164.

181 The $5,000 is the campaign limit of a candidate committee contributing to an-
other candidate committee. Sec. 18(c), 1993 N.J. Sess. Law Serv. at 177.

182 See sec. 11, § 20, 1993 NJ. Sess. Law Serv. at 169; sec. 12, § 21, 1993 N,J. Sess.
Law Serv. at 169-70; sec. 13, § 22, 1993 N.J. Sess. Law Serv. at 170-71; sec. 15, 1993 N,J.
Sess. Law Serv. at 173; sec. 24, 1993 N.J. Sess. Law Serv. at 185.

183 Sec. 13(f), § 22(f), 1993 N,J. Sess. Law Serv. at 171.
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cation of resources in excess of $50,000 by a winning candidate
could result in civil penalties and forfeiture of office.'®*

It will be interesting to follow the courts as they wrestle with
the balance between liberally-construing the election laws so as not
to deny voters their right to vote'®® and enforcing the intent of the
legislature “to limit political contributions and to require the re-
porting of all contributions received and expenditures made.”'%°

V. But Is It Reform? The Question Of Legitimacy

If one views the federal election law as a model of disclosure
and public access to contributor information, then there are many
positive aspects of the amendments. However, without properly
funding ELEC to give it the ability to access contributors or em-
ployers through a computer search'® and hire additional staff to
assist the public, the New Jersey State Legislature has taken a giant
leap in the wrong direction, all in the name of campaign reform.

The creation of legislative leadership committees,'®® the exist-
ence of some committees with annual contribution limits while

184 See sec. 13(e)-(f), § 22(e)-(f), 1993 NJ. Sess. Law Serv. at 171.

185 See generally Wene v. Meyner, 98 A.2d 573, 578-79 (N.J. 1953) (stating that the
logic behind a statute prevails over a literal reading of its terms and that the election
statutes should not be interpreted to rob voters of their franchise); Stone v. Wyckoff,
245 A.2d 215, 218-19 (N,J. Super. Ct. App. Div. 1968) (liberally construing the election
laws, the court held that petitions to recall two elected councilmen were valid even
though the signers omitted on their petitions their complete addresses).

186 Sec. 1, § 2, 1993 NJ. Sess. Law Serv. at 153.

187 ELEC’s public session held on March 15, 1993, contained a discussion of
computerization:

Executive Director Herrmann said that it would be a long-term process
and that a computer installation would have to be carefully planned as the
one in the mid-80’s was. ELEG cannot possibly begin an installation until
it has reworked its current procedures, regulations, forms, and manuals
that will be the basis for designing new software and ordering new hard-
ware. A mistake in such planning could cost tens of thousands of dollars if
a system did not work and would have to be replaced. At least a year of
experience under the new law will be necessary before the Commission
can responsibly determine its new computer and related equipment
needs. After that period, the time for the installation itself could not be
determined right now, but at least a couple of years would appear to be
the norm.
Public Sess. Minutes, supra note 33, at 6.

188 Seesec. 2(s), § 3, 1993 NJ. Sess. Law Serv. at 156; sec. 16, 1993 N.J. Sess. Law

Serv. at 173-74.
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others have election cycle limits,'®® and the adoption of the Nor-
cross Amendment setting arbitrary classifications for the amounts
that political committees can contribute to legislative candidates'°
will eventually force the New Jersey courts to examine the constitu-
tionality of the entire statutory scheme. If the court does so in the
context of Eu v. San Francisco County Democratic Control Committee,'*"
it may find that the existence of the aforementioned issues so di-
lutes and contorts the interests of the state as to render the cam-
paign finance amendments unconstitutional and allow political
parties the freedom to govern their internal affairs and set their
own contribution limits.

A. Constitutional Precedent

The constitutionality of campaign finance reform was ad-
dressed decisively by the United States Supreme Court in the semi-
nal case, Buckley v. Valeo.'®® The Court in Buckley addressed two
issues: (1) the limitation on campaign contributions and expendi-
tures; and (2) the sufficiency of the state interest that was asserted
in imposing the restrictions.'®® In Buckley, the constitutionality of
several sections of the Federal Election Campaign Act of 197119
were challenged. The challenged sections of the act proscribed in-
dividual contributions to a candidate in excess of $25,000 annually,
$1,000 per election and prohibited expenditures in excess of
$1,000 annually.’®® The limitations on contributions were found to
be valid because they involved little direct restraint on speech, and
such limitations were deemed to be like those of “associational”
rights in the First Amendment.'®® Buckley and the cases that fol-
lowed!®7 used a less stringent test than strict scrutiny to decide the

189 See infra notes 215-16 and accompanying text.

190 See infra notes 218-19 and accompanying text.

191 489 U.S. 214 (1989). See infra notes 221-22 and accompanying text.

192 424 U.S. 1 (1976) (per curiam).

193 4. at 12, 60.

194 Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 (codified
as amended at 2 U.S.C. §§ 431-56 (1976 & Supp. V 1981)).

195 494 U.S. at 13 (citing 18 U.S.C. § 608(a) & (e) (1970 & Supp. IV 1974)).

196 4. at 20, 24.

197 See, e.g., Austin v. Michigan Chamber of Commerce, 494 U.S. 652 (1990); Eu v.
San Francisco County Democratic Control Comm., 489 U.S. 214 (1989); California
Medical Ass’n v. FEC, 453 U.S. 182 (1981); Citizens Against Rent Control v. Berkeley,
454 U.S. 290 (1981); Service Employees Int’l Union v. Fair Political Practices
Comm’n, 955 F.2d 1312 (9th Cir. 1992), cert. denied, 112 S. Ct. 3056 (1992).
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constitutionality of contribution limits; however, the test is a rigor-
ous one.'”® A ban on contribution limitations may be sustained
only if the state “demonstrates a sufficiently important interest and
employs means closely drawn to avoid unnecessary abridgement of
associational freedom.”'®® That interest was articulated as the pre-
vention of actual or perceived corruption of elected officials arising
from their indebtedness to large campaign donors.2® The subse-
quent cases are, therefore, a balancing of the First Amendment
rights of association with the state’s interest in avoiding the appear-
ance or actual corruption of public officials.

The Court revisited the contribution limitations issue in Cali-
Jfornia Medical Ass’n v. FEC**! In that case, the California Medical
Association (CMA), an unincorporated association of doctors,
formed the California Medical Political Action Committee (CAL-
PAC). The Federal Election Commission accused CMA of making
a contribution in excess of $5,000 to CALPAC in violation of the
Federal Election Campaign Act of 1971. That act prohibited indi-
viduals and unincorporated associations from contributing more
than $5,000 per year to any multi-candidate political committee
such as CALPAC.2°2 The Court upheld this provision, stating that
the “speech by proxy” that CMA sought to achieve through its con-
tributions to CALPAC was not the sort of political advocacy that the
Court in Buckley?*® found should be entitled to full First Amend-
ment protection.?** Because the act’s provisions limited contribu-
tions to committees rather than expenditures by committees, the
impact on First Amendment rights was not as great as that upheld
in Buckley.2°> The Court therefore subjected the provisions to a
standard less than strict scrutiny, and found the provision valid in
furthering the legitimate government interest in preventing actual
or perceived corruption.?%®

198 14

199 d. at 25.

200 I, at 27.

201 453 U.S. 182 (1981).

202 Jd. at 185 (citing 2 U.S.C § 441a(a) (1)(C) (1976 & Supp. III 1979)).

203 Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam).

204 453 U.S. at 196.

205 Id. at 196-97.

206 Jd. at 197. The Court stated:
If the First Amendment rights of a contributor are not infringed by limita-
tions on the amount he may contribute to a campaign organization which
advocates the views and candidacy of a particular candidate, the rights of a
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In the same year that the CMA case was decided, the Court
struck down a $250 limit on individual contributions to committees
formed to support or oppose ballot measures in Citizens Against
Rent Control v. Berkeley?®” The ordinance in Berkeley permitted un-
limited expenditures by an individual on a ballot measure. The
Court found that this differentiation imposed a significant restraint
on the freedom of association because the ordinance allowed un-
limited individual contribution but disallowed that contribution
when joined with others to advocate common views.2%®

More recently, the Ninth Circuit Court of Appeals applied
Buckley v. Valec®® to a challenge brought against a California stat-
ute that created annual limits on campaign contributions. In Ser
vice Employees International Union wv. Fair Political Practices
Commission,?'° it was argued that annual limits on campaign contri-
butions instead of election cycle limits benefit incumbents.?!! In-
cumbents are more likely to announce their intentions early and
start raising funds at the beginning of the year. Challengers, how-
ever, commonly lose part of the year because the filing date is al-
ways in the same calendar year as the election. Therefore, the
argument follows that there is an unfair advantage to incumbents.

In Service Employees International, the Court noted that contrib-
uting money is protected by the First Amendment as a right of asso-
ciation between a contributor and a candidate who believe in the
same principles.?’? There must be a compelling state interest to
justify infringing on a constitutional right to associate.?'® The
Court held that annual contribution limits do not promote the

contributor are similarly not impaired by limits on the amount he may
give to a multicandidate political committee, such as CALPAC, which ad-
vocates the views and candidacies of a number of candidates.

Id.

207 454 U.S. 290 (1981).

208 Id. at 299. The Court stated that “[t]he contribution limit thus automatically
affects expenditures, and limits on expenditures operate as a direct restraint on free-
dom of expression of a group or committee desiring to engage in political dialogue
concerning a ballot measure.” Id.

209 Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam).

210 955 F.2d 1312 (9th Cir. 1992), cert. denied, 112 S.Ct 3056 (1992). For an analysis
of the Ninth Circuit’s decision, see Laurence M. Bogert, Buckley v. Valeo and Cam-
paign Finance Reform After California’s Proposition 73: Why Don’t You Love Me Like You
Used To Do?, 29 Ipano L. Rev. 235 (1992-93).

211 955 F.2d at 1316.

212 I

213 Id. at 1319.
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state’s interest in preventing the actuality or appearance of corrup-
tion.2'* Absent a compelling state interest, the annual contribu-
tion limits were unconstitutional ?'®

B. Election Cycle vs. Annual Limits and the Legislative
Leadership Committees

The amendments to CERA establish election cycle contribu-
tion limits for candidate committees®'® and annual limits for polit-
ical party committees and legislative leadership committees.?!?
This difference in treatment does not satisfy the constitutional test.
In fact, one might argue that the difference is arbitrary and dis-
criminatory because it gives legislative associations and political
committees a serious advantage over candidates not aligned with
any political party organization or legislative leadership group.

Consider the following hypothetical: John Q. Public and
Wanda B. Safe strongly favor increased gun control regulation.
They have seen their neighborhoods torn apart by the fear of guns.
Therefore, they decide to form a group to support local legislative
candidates who favor stronger gun control, including a ban on
handgun possession and sale. They create a political committee
called “People Against Guns.” Through diligent fundraising ef-
forts, they manage to raise $50,000.

There are two slates of candidates running for the Assembly
and the Senate in the “People Against Guns” district, both com-
prised of two Assembly candidates and one Senate candidate. One
slate is headed by Flo R. Child, a renowned activist for peaceful
coexistence. The other is headed by Smith N. Wesson, a relative
newcomer to the political arena, but a world-famous gun collector
and hobbyist. After a review of the respective platforms, “People

inst Guns” decides to support Ms. Child’s campaign. They
send Ms. Child’s single candidate committee a check for $40,000.
Because Ms. Child runs a scrupulous campaign, the check is re-
turned because the maximum contribution allowed by a political
committee is $5,000.

214 Id, at 1321.

215 J4

216 See sec. 18(a), 1993 N.J. Sess. Law Serv. at 174-75.
217 Seesec. 19, 1993 N,J. Sess. Law Serv. at 178-80.
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Mr. Wesson, on the other hand, is a close friend of Assembly
Majority Leader Win D. Baggs, from their days at the Rifleman’s
Gun Club. Assemblyperson Baggs knows that Smith N. Wesson will
require large sums of money to combat the anti-gun climate in a
majority of his district. Accordingly, Mr. Baggs sends Mr. Wesson a
contribution for $100,000 from his legislative leadership commit-
tee, along with a note saying, “Just call me if you need any more
money. Win D.”

The above hypothetical shows the patent absurdity of the legis-
lative leadership committees. These committees, under the con-
trol of one person, can contribute unlimited amounts to
candidates. A political committee comprised of citizens with legiti-
mate concerns in their own districts may only expend $5,000.

This situation does not meet the scrutiny applied to such stat-
utes. As found in Buckley, the right to contribute and spend monies
on a political campaign is a protected activity.*'® Therefore, the
government must show that it is attempting to avoid corruption or
its appearance by limiting contributions. No rational argument
can be made to demonstrate that a legislative leader who can
spend unlimited amounts of money can avoid any appearance of
impropriety or corruption.

C. The Norcross Amendment

Perhaps the most noticeable constitutional problem with the
amendments to CERA rests with the section known as the Norcross
Amendment.?*® This section limits the amount of money that a
county political party committee may contribute to a legislative
candidate based upon the percentage of the county’s population
residing in a legislative district that straddles two or more
counties.??°

218 Buckley v. Valeo, 424 U.S. 1, 19 (1976) (per curiam). The Court stated that
“[b]eing free to engage in unlimited political expression subject to a ceiling on ex-
penditures is like being free to drive an automobile as far and as often as one desires
on a single tank of gasoline.” Id. at 19 n.18.

219 Seesec. 18(b) (2), 1993 N.J. Sess. Law Serv. at 175-76.

220 Jd. This section states:

The limitation upon the knowing acceptance by a candidate, cam-
paign treasurer, deputy campaign treasurer, candidate committee or joint
candidates committee of any contribution of money or other thing of
value from a political committee or continuing political committee under
the provisions of paragraph (1) of this subsection [$5,000.00 limit] shall
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Applying the Buckley analysis, there can be no state interest in
preventing the actuality or appearance of corruption by classifying
legislative districts with respect to populations for purposes of re-
ceiving contributions from a county political party.**!

The most readily apparent constitutional problem with the
Norcross Amendment lies in the First Amendment rights of free-
dom of association. The United States Supreme Court in Eu v. San
Francisco County Democratic Control Committee,?*? found it unconstitu-
tionally restrictive for a state to regulate the internal affairs and

also be applicable to the knowing acceptance of any such contribution
from the county committee of a political party by a candidate or the cam-
paign treasurer, deputy campaign treasurer, candidate committee or joint
candidates committee of a candidate for any elective public office in an-
other county or; in the case of a candidate for nomination for election or
for election to the office of member of the Legislature, in a legislative
district in which, according to the federal decennial census upon the basis
of which legislative districts shall have been established, less than 20% of
the population resides within the county of that county committee. In
addition, all contributor reporting requirements and other restrictions
and regulations applicable to a contribution of money or other thing of
value by a political committee or continuing political committee under
the provisions of P.L.1973, c.83 (C.19:44A-1 et seq.) shall likewise be appli-
cable to the making or payment of such a contribution by such a county
committee.

The limitation upon the knowing acceptance by a candidate, cam-
paign treasurer, deputy campaign treasurer, candidate committee or joint
candidates committee of any contribution of money or other thing of
value from a political committee or continuing political committee under
the provisions of paragraph (1) of this subsection, except that the amount
of any contribution of money or other thing of value shall be in an
amount which in the aggregate does not exceed $25,000, shall also be
applicable to the knowing acceptance of any such contribution from the
county committee of a political party by a candidate, or the campaign
treasurer, deputy campaign treasurer, candidate committee or joint candi-
dates committee of a candidate, for nomination for election or for elec-
tion to the office of member of the Legislature in a legislative district in
which, according to the federal decennial census upon the basis of which
legislative districts shall have been established, at least 20% but less than
40% of the population resides within the county of that county committee.
In addition, all contributor reporting requirements and other restrictions
and regulations applicable to a contribution of money or other thing of
value by a political committee or continuing political committee under
the provisions of P.L.1973, ¢.83 (C.19:44A-1 et seq.) shall likewise be appli-
cable to the making or payment of such a contribution by such a county
committee.

Id.
221 See Buckley, 424 U.S. at 45.
222 489 U.S. 214 (1989).
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composition of a political party because such regulation violated a
political party’s associational rights.?*?

The Norcross Amendment®** underscores the state’s attempt
to regulate the manner and ability of a political party to support its
own candidates on the basis of an arbitrarily assigned percentage
of population. Those members of one county political party com-
mittee having a smaller population in a legislative district are de-
prived of the opportunity to contribute to the success of their
legislative candidate to the same extent as the members in the
neighboring county political party committee solely on the basis of
an arbitrary classification by population figures.

The Norcross Amendment also violates the Equal Protection
Clause of the Fourteenth Amendment to the United States Consti-
tution.®*® Buckley affirms that political association and speech is a
protected activity and a fundamental right, requiring strict scru-
tiny.??® The only rationale for limiting political association and
speech is to avoid real or perceived corruption. Absent some show-
ing that corruption may exist if all county political party commit-
tees may contribute with equal limitations to a legislative
candidate, the Norcross Amendment is unconstitutional. There is
no persuasive argument that suggests that the Norcross Amend-
ment is necessary to prevent corruption, either real or perceived,
as required by Buckley.?’

223 Id. at 229-30.

224 See sec. 18(b)(2), 1993 NJ. Sess. Law Serv. at 175-76.

225 The Equal Protection Clause of the Fourteenth Amendment states:
All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.

U.S. Const. amend. XIV, § 1.

226 Buckley, 424 U.S. at 15-16.

227 The Legislature attempts to satisfy Buckley with the following language:

With respect to the limitations in this paragraph, the Legislature finds
and declares that:

(a) Persons making contributions to the county committee of a polit-
ical party have a right to expect that their money will be used, for the most
part, to support candidates for elective office who will most directly repre-
sent the interest of that county;
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VI. Conclusion

The amendments to CERA create an unfair advantage for in-
cumbents and established politicians with access to political party
committees or legislative leadership committees; place an undue
risk of criminal prosecution on candidates and their volunteers;
create the threat of forfeiture of office regardless of the will of the
voters; and force candidates to shoulder an extraordinary burden
in an effort to understand and comply with a complex law.

Even after the Senate and Assembly rushed to pass its version
of election reform, the public’s taste for change and reform of the
institutions of government remains unsatisfied. In this rush to sat-
isfy a frustrated public, perhaps it is wiser to pause and to reflect
anew on the old, daunting problems that are more at the root and
less at the surface of the public’s skepticism. Perhaps one might
find that the issue of campaign finance reform is not as much of a
problem as it is a symptom that irritates an already cynical public.

There can be no doubt that the New Jersey State Legislature
should authorize a commission to restudy the new Campaign Con-
tribution and Expenditures Reporting Act in order to make recom-
mendations for corrective amendments. Perhaps it is time not only
to review the specific sections of Title 19 which involve campaign
finance but the opportunity should also be taken to review all of

(b) The practice of allowing a county committee to use funds raised
with this expectation to make unlimited contributions to candidates for
the Legislature who may have a limited, or even nonexistent, connection
with that county serves to undermine public confidence in the integrity of
the electoral process;

(c) Furthermore, the risk of actual or perceived corruption is raised
by the potential for contributors to circumvent limits on contributions to
candidates by funnelling money to candidates through county
committees;

(d) The State has a compelling interest in preventing the actuality or
appearance of corruption and in protecting public confidence in demo-
cratic institutions by limiting amounts which a county committee may con-
tribute to legislative candidates whose districts are not located in close
proximity to that county; and

(e) It is, therefore, reasonable for the State to promote this compel-
ling interest by limiting the amount a county committee may give to a
legislative candidate based upon the degree to which the population of
the legislative district overlaps with the population of that county.

Sec. 18(b)(2), 1993 NJJ. Sess. Law Serv. at 176.
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the election laws in light of the Supreme Court’s decision in Fu??®
and current election practices in the State of New Jersey.

228 Eu v. San Francisco County Democratic Control Comm., 489 U.S, 214 (1989).
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