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I. OVERVMW

On April 3, 1994, 60 Minutes1 televised Leslie Stail's inter-
view with Sonny Vaccaro, a recruiter for Adidas, on the ex-
ploitation of college basketball players.2 The focus of their
discussion, which aired one day before the University of Ar-
kansas captured the 1994 National Collegiate Athletic Associa-
tion ("NCAA")8 Men's Basketball Championship,4 was to

1. 60 Minutes is a weekly investigative program televised Sunday evenings on the
Columbia Broadcasting System [hereinafter CBS] and its local affiliates.

2. 60 Minutes: The Final Four (CBS television broadcast, Apr. 3, 1994) (transcript
p. 4).

3. The NCAA is a private, nonprofit organization that administers, regulates, and
enforces the rules regarding student-athletes' involvement in intercollegiate athletics.
See Lee Goldman, Sports and Antitrust: Should College Students Be Paid To Play?, 65
NoTRE DAim L. Rv. 206, 209 (1990) (citing NCAA News, Aug. 30, 1989, at Al).

4. Douglas Jehl, Clinton's Doubleheader: Two Cities, Two Sports, N.Y. TIMEs, Apr.
5,1994, atA14. Arkansas defeated Duke in the 1994 Championship Game by the score of
76-72. Id.

Unlike college football, the NCAA annually conducts a three-week 64-team bas-
ketball tournament to determine its seasons champion. The selected teams, after being
seeded and bracketed by the Division I Mens Basketball Committee, compete in the sin-
gle elimination round-robin that culminates with the Final Four. In 1994, Charlotte,
North Carolina, hosted the three-day Final Four. Arizona and Florida were the other
semi-finalists. See Toni Ginnetti, Clinton's Title-Game Prediction Comes True, Cm. SuN
TIMEs, Apr. 5,1994, at 89. For a discussion on the amount of money CBS has paid for the
right to televise the NCAA Basketball Tournament, see infra note 22 and accompanying
text.
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criticize the lack of compensation and benefits awarded to col-
lege athletes.5 The following is an excerpt from that pre-re-
corded interview:

Mr. Vaccaro: For every coach in attendance - that's 3,000 or
4,000 coaches - we'll have a gift for everybody Everybody does.
That's a perk. That's part of being m the business, and it's ex-
pected of you.
Ms. Stahl: And the kids who play the game can't take a thing?6

Mr Vaccaro: No. No.
Ms. Stahl: Zero?
Mr. Vaccaro: Zilch.7

This interview exemplifies the need for analyzing "to what ex-
tent" scholarship athletes are exploited by the NCAA and its
member schools.8

Although the NCAA annually publishes a 400 page manual
that contains the intricate rules and regulations which govern
intercollegiate athletics, scholarship athletes have very little
say in the formulation and enforcement of these provisions.9
By contrast, the institutions for which they play are granted a

5. See 60 Minutes: The Final Four, supra note 2, at 4-5.
6. The NCAA Manual prohibits student-athletes from receiving equipment or ap-

parel. The relevant provision, entitled Other Prohibited Benefits-Athletics Equipment,
states,

A student-athlete may not accept athletic equipment, supplies, or clothing (e.g.,
tenns rackets, golf clubs, hockey sticks, balls, shirts ) from a manufacturer or
commercial enterprise. Such items may be provided to the student-athlete's in-
stitution, to be utilized by the institution's team in accordance with accepted
practices for issuance and retrieval of athletics equipment.

MANUAL OF THE NATIONAL COLLEGrATE ATHLETLCASSOccATzoN § 16.12.2.6 (1994) [herem-
after NCAA MNuALl.

7. 60 Minutes: The Final Four, supra note 2, at 4.
8. See NCAA MANUAL, supra note 6, §§ 3.01.1, 3.1.1, 3.2.3.3 (1994). The NCAA of-

fers five types of memberships: active, conference, affiliated, corresponding, and prow-
sional. NCAA MANUAL, supra note 6, § 3.01.1. Accredited colleges, umversities, athletics
conferences, and associations located within the United States and its territories are eli-
gible for membership. NCAA MANuAL, supra note 6, § 3.1.1.

9. NCAA M'w uAL, supra note 6, § 3.02.31. This section provides active four-year
colleges or universities and accredited two-year upper-level collegiate institutions "the
right to compete in NCAA championships, to vote on legislation and other issues before
the Association, and to enjoy other privileges of membershnp designated in the constitu-
tion and bylaws of the Association." NCAA MAiquAL, supra note 6, § 3.02.31. (emphasis
added). See also NCAA MANUAL, supra note 6, § 21.3.28 (permitting the creation of a 31-
member "Student-AthIete Advisory Committee" of which only 12 positions are allocated
to Division I student-athletes); but see Debra E. Blum, Showdown on Standards: Fight
Over Academic Rules for Athletes Will Dominate NCAA Annual Convention, CHRoN. oF
HiGnEiR EDUC., Dec. 7, 1994, at A37, A40 (estimating that 20 of the 40 proposals to be
discussed at the 1995 NCAA Convention addressed the athletes' "welfare"). If passed,
one proposal would reqmre member institutions to create advisory boards comprised of
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dominant, albeit often unrepresentative, voice. Consequently,
scholarship athletes have little recourse against the "arbitrary
and capricious decision[s]" of the NCAA and its universities. 10

In an attempt to equalize this seeming inequity, some au-
thors suggest paying student-athletes their "fair-market
value." 1  For revenue producing sports such as football and
basketball, this method is warranted because the players' mar-
ket value clearly exceeds the economic value of the athlete's
scholarship, which includes room, board, tuition, books, meal
allowances, and other related expenses.' 2 Others argue that
an athletic scholarship is a binding contract that requires a
university to provide a meaningful education in exchange for
the student-athlete's commitment to enroll at that institu-
tion.' 3 However, except for their acknowledgement that collec-
tive bargaining may operate as a resourceful negotiation
tactic, these commentators have not analyzed the feasibility of
granting scholarship athletes the right to select and join a Col-
lege Players' Union.'4 This article attempts to fill that void by
discussing the feasibility and legal ramifications of affording
athletes this right.

Payment and perks alone will not eliminate the exploita-

student-athletes, while another would allow for consultations between student-athletes
and the existing NCAA committee members. Id.

10. Michael J. Cozzillo, The Athletic Scholarship and the College National Letter of
Intent: A Contract by Any Other Name, 35 WAYNm L. Rav. 1275, 1371 (1989) (comparing
the rights of professional athletes to student-athletes); see James H. Frey, CollegeAthlet-
zcs: Problems of Institutional Control, SPORT AND HiGHER EDUC., 179, 185-86 (Donald
Chu et al. eds., 1985). Frey argues that athletic departments have achieved a greater
independence than other university departments because of successful marketing strate-
gies, "operational isolation," and networking. Id.

11. See, e.g., Goldman, supra note 3, at 208. Professor Goldman specifies that only
revenue-generating athletes are entitled compensation under his fair-market value ap-
proach. Goldman, supra note 3, at 208 n.22.

12. See NCAA MANuAL, supra note 6, §§ 15.2-15.2.7.5. Tis section, entitled Ele-
ments of Financial Aid, lists the components of a student-athlete's athletic scholarship.
The elements include tuition and fees, room and board, employment, and other "outside
sources." NCAA MANUAL, supra note 6, §§ 15.2-15.2.7.5.

13. Timothy Davis, An Absence of Good Faith: Definng A University's Educational
Obligation To Student-Athletes, 28 Hous. L. R.v. 743 (1991) (suggesting that the en-
forcement of academic responsibilities will reinstate educational integrity) [hereinafter
An Absence of Good Faith]; Robert N. Davis, The Courts and Athletic Scholarships, 67
N.D. L. Rav. 163 (1991) (stating that a scholarship is an employment contract) [heremaf-
terAthletic Scholarships]; Cozzillio, supra note 10, at 1306-07 (arguing that the scholar-
ship is an offer and the National Letter of Intent is the athlete's acceptance).

14. See discussion znfra parts IV, V

[Vol. 6
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tion of student-athletes. 15 For instance, Duke University
men's basketball coach Mike Krzyzewski reportedly received a
$1 million signing bonus, a $375,000 salary, and company
stock options in exchange for having his players wear Nike
shoes. 16 While Nike and Coach Krzyzewski benefitted fman-
cially from this endorsement, Duke's players received nothing,
except the shoes, in return for their participation as "walking
advertisements." 7 Dick Devenzio, a former Duke player, com-
mented on the foolishness of the economic restraints that the
NCAA clamps on student-athletes, "'You're [college basketball
players] about to participate in a $100 million tournament,...
and you're all willing to do it for nothing.' That wouldn't make
much sense to most American capitalists." 8

Recognizing scholarship athletes as "employees" will have a
modest effect on the NCAA and its member institutions' ability
to exploit student-athletes. 19 However, providing a salary20

15. See Roger G. Noll, TheEconomes ofIntercollegzate Sports, Rmm Nx G COLLEGE
ATHLETICS, 197, 197-98 (Judith Andre & David N. James eds., 1991) (characterizing the
NCAA as a carter whose members overlook moral integrity); see also Goldman, supra
note 3, at 208 (arguing that the "NCAA operates as a classic cartel and its amateurism
rules constitute antitrust violations.").

16. 60 Minutes: The Final Four, supra note 2, at 3-4. Dean Smith, the head coach at
the University of North Carolina, has a "less profitable" agreement with Nike than his
Duke counterpart. After agreeing to a four-year $1.2 million deal, the North Carolina
coach received a $500,000 signing bonus. 60 Minutes: The Final Four, supra note 2, at 6.
However, Coach Smith donates the majority of the salary provided by Nike to is assis-
tant coaches. 60 Minutes: The Final Four, supra note 2, at 6. See MURRAY SPERBER, COL
LEGE SPoRTs INc.. TnE ATiELnnc DEPARTMENT vs. Thu UNrEsrrY 184 (1990). In the
past six years, the value of "shoe deals" have more than doubled. For example, in 1989,
Nike signed John Thompson of Georgetown for $200,000, University of Kentucky's Eddie
Sutton for $160,000, and Syracuse's Jim Boehenn for $120,000. Id.

17. See 60 Minutes: The Final Four, supra note 2, at 4; see also SPayER, supra note
16, at 185 (criticizing coaches who force their players to wear a specific company's eqmp-
ment or apparel because the NCAA prevents student-athletes from receiving a share of
endorsement profits). See also Sidelines, CHRoN. OF HIGHER EDUC., May 4, 1994, at A42.
The "shoe deals" are no longer restricted to coaches. Nike recently reached an agreement
with two associate professors at the University of St. Thomas (Minn.) to determine the
influence of academicians on students' "buying habits." Id.

18. 60 Minutes: The Final Four, supra note 2, at 5. For years, Dick Devenmo has
been outspoken about protecting the rights of college athletes. Hoping to convince the
NCAA to pay student-athletes, Devenzio has unsuccessfully attempted to unionize col-
lege players, has provided 'green cards" redeemable for $100 upon graduation, and has
sought to organize a boycott of the Rose Bowl. Debra E. Blum, The Undaunted Zook.
An Agitator for Athletes'Rights Finds His Ideas May Be Gaming Experience, CmioN. OF
HIGHER EDUC., Apr. 13, 1994, at A33.

19. See John J. MacAloon, Memory, Attention, and the Communities of Sport, in RE.
THNIMinG COLLEGE ATLEms, 223, 235-36 (Judith Andre & David N. James eds., 1991)
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and a few protected rights21 will not adequately recompense
scholarship athletes for their inability to voice an opinion
within a billion dollar industry that has profited from their
services.2 2 Accordingly, it is imperative to level the playing
field by recognizing Division I-A scholarship athletes as em-
ployees under the National Labor Relations Act (' NLRA" or
"Act").23 Once recognized, scholarship athletes who compete in
"revenue generating" sports24 will have the option of selecting

(suggesting that the lack of job security motivates college coaches to exploit their
athletes).

20. Fair Labor Standards Act of 1938,29 U.S.C. §§ 201-219 (1988 & Supp. V 1994).
Section 206(a)(1) raised the nimmum wage for employees engaged in commerce, home-
workers in Puerto Rico and the Virgin Islands, employees in American Samoa, seamen
on American vessels, and agricultural employees to $4.25 an hour. Id. § 206(a)(1).

21. Section 207(a)(1) of the Fair Labor Standards Act provides, m pertinent part:
[N]o employer shall employ any of his employees who in any workweek is en-
gaged m commerce orm the production of goods for commerce, or Is employed in
an enterprise engaged in commerce or in the production of goods for commerce,
for a workweek longer than forty hours unless such employee receives compen-
sation for Ins employment in excess of the hours above specified at a rate not
less than one and one-half times the regular rate..

Id. § 207(a)(1).
22. See Steve Zipay, CBS Pays $1.725B for NCAA Tourney, NEWSDAY, Dec. 7, 1994,

at 72. CBS recently paid $1.75 billion for the exclusive rights to televise the NCAA's
annual 64-team college basketball tournament through the year 2002. Id. The previous
deal negotiated between the parties was for $1 billion over six years. Id.

23. National Labor Relations Act, ch. 372, 49 Stat. 449 (1935) (codified as amended
at 29 U.S.C. §§ 151-169 (1988)). The NLRA defines "employee" as follows:

The term "employee" shall include any employee, and shall not be limited to the
employees of a particular employer, unless the Act explicitly states otherwise,
and shall include any individual whose work has ceased as a consequence of, or
m connection with, any current labor dispute or because of any unfair labor
practice, and who has not obtained any other regular and substantially
equivalent employment, but shall not include any individual employed as an
agricultural laborer, or in the domestic service of any family or person at Ins
home, or any individual employed by Ins parent or spouse, or any individual
having the status of an independent contractor, or any individual employed as a
supervisor, or any individual employed by an employer subject to the Railway
Labor Act, as amended from time to time, or by any person who is not an em-
ployer as herein defined.

Id. § 152(3).
24. This article specifically addresses the concerns and rights of scholarship athletes

particapating m the "revenue generating" or "big money" Division I-A college sports, i.e.,
football and men's basketball. Restricting its scope in this manner does not suggest or
imply that the players of other intercollegiate sports, such as soccer, lacrosse, tennis, and
ice hockey, etc., are treated any differently than their "big money" counterparts. How-
ever, an accurate description of the distinguishing characteristics that exist between the
various intercollegiate sports, specifically the examination of the lack of revenue gener-
ated by some sports in comparison to others and its impact on the employment status of
scholarship athletes with respect to Title IX is deserving of an article unto itself.
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an exclusive collective bargaining representative, if they so
choose,25 that will negotiate the terms and working conditions
of their participation.2 6

H. INTRODUCTION

Providing scholarship athletes an opportunity to collec-
tively bargain with the NCAA and its member institutions
poses immediate concerns. After all, aren't scholarship ath-
letes "primarily students" who have been given the opportu-
nity to obtain a free education in exchange for playing
intercollegiate athletics? 27 Although the experience and ex-
citement of travelling nationwide to compete before sold-out
stadiums and arenas is unparalleled, student-athletes are re-
quired to relinquish many of the freedoms and privileges en-
joyed by their classmates.28 For example, scholarship athletes
may not seek employment during the academic semester be-
cause the income acquired from an outside position is deducted
from the student's financial aid, which is limited to the com-
bined costs of tuition and fees, room and board, and course-
related books. 29

Unfortunately, the NCAA and its member schools are in
complete control of the "business" ironically named intercolle-
giate athletics, and as a result, the athletes' interests are sec-
ondary to the schools' all-out pursuit for revenue and

25. National Labor Relations Act, 29 U.S.C. § 157 (1988). The 1947 Taft-Hartley
amendments provide employees defined within the Act the option of refraining from im-
plementing their § 7 employee rights. See zd.

26. Section 159(a) of the NLRA requires the employees' representatives to collec-
tively bargain over wages, hours, and other working conditions for all of the employees
within the unit. The section provides in part:

Representatives designated or selected for the purposes of collective bargaining
by the majority of the employees in a unit appropriate for such purposes, shall
be the exclusive representatives of all the employees m such unit for the pur-
poses of collective bargaining m respect to rates of pay, wages, hours of employ-
ment, or other conditions of employment

Id. § 159(a).
27. But see Derek Q. Johnson, Note, Educating Misguided Student Athletes:AnAp-

plication of Contract Theory, 85 COLUM. L. Rv. 96, 105 (1985) (suggesting that many
athletes are m college because of their athletic abilities).

28. See NOAA MANuA,, supra note 6, §§ 15.02.5.1, 15.1.1(a).
29. NCAA MANuAL , supra note 6, § 15.1.1(a). Similar restrictions prohibiting stu-

dents from obtaining employment are not imposed upon the general student body. See
Dan Dieffenbach, THE GRADUATE, SpoRT, Mar. 1995, at 89 (questioning whether the
"minimal spending money on the road," the inability to work during the academic year,
and the demanding time commitments justify paying student-athletes).

1996] 173
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championships3 0 Numerous incidents throughout the early
1990's illustrate the NCAA's disregard for the rights of schol-
arship athletes. For example, Bryan Fortay, a former student-
athlete at the University of Miami, sued the Florida school af-
ter losing the starting quarterback job allegedly promised to
him by then head coach Dennis Erickson. 1 The lawsuit re-
ceived a significant amount of media coverage;32 however, a
Pell Grant Scandal that implicated ninety-one Miami athletes,
including Fortay, remained relatively unreported.3 3 Fortay,
who was questioned by the Federal Bureau of Investigation
without legal counsel, avoided prosecution by returning the il-
legally obtained funds and agreeing to enter a diversion
program.

34

Describing the absurdity of the situation, the district court
wrote, "The fact that Fortay's story has transmogrified into a

30. See Harvey Araton, Seton Hall:Blame and Shame, N.Y. Tnms, Jan. 25,1995, at
B9. P.J. Carlesino, former head basketball coach at Seton Hall University, defended Ins
successor's decision to recruit and offer an athletic scholarship to a lgh school player
facing sexual abuse charges, "The only reason these kids are in the school is to play
basketball. Well, yeah, that's what we do. The only reason we recruit every kid is be-
cause they play basketball." Id. However, ten days after the player pleaded guilty, Seton
Hall's Chancellor announced that the private umversity would not admit the player. See
discussion infra notes 84-85 and accompanying text.

31. Fortay v. Umversity of Miaim, 1994 WL 62319, at *2, *4 (D. N.J. Feb. 17, 1994)
(transferring the case to the Southern District of Florida). Fortay claims that he agreed
to attend the University of Miami in 1988 because members of then head coach Jimmy
Johnson's staffpromised that he would be the team's quarterback. Id. at *4. According to
Fortay, after Johnson left to take a similar position with the Dallas Cowboys, Dennis
Erickson, Johnson's replacement, convinced the New Jersey native to remain matricu-
lated at the Florida school because Fortay was going to be the Hurncanes starting
quarterback "for at least two years." Id. However, in 1991, Erickson named Gino Tor-
retta the Hurricane's starting quarterback, and he subsequently led the team to the na-
tional championship. Id. at *5; see Rick Reilly, See You in Court, SPoRTs ILLUSTRATED,

Aug. 30, 1993, at 112.
32. See e.g., William F. Reed, Plaintive Plantiff, SPoRTs ILLUSRTED, Nov. 22,1993,

at 74 (describing Fortay as the "Non-Player of the Week"); Rick Reilly, supra note 31, at
112 (suggesting that Fortay's actions will result in future lawsuits by "scrubs every-
where"); Tim Layden, Fortay May be Wave of Future, NEWSDAY, Aug. 30, 1993, at 91
(criticizing Fortay's decision to sue the University of Miami).

33. Fortay, 1994 WL 62319, at *3, *5. Tony Russell, then Assistant Director of Ath-
letics at the Umversity of Miami, was investigated for "illegally obtaining the [players
financial aid." In 1994, he was sentenced to three years in jail after the U.S. Attorney's
Office found that he illegally ascertained $220,000. See Athletics Notes, CHnoN. Op
IGHER EDUC., Apr. 6, 1994, at A54.

34. Fortay, 1994 WL 62319 at *3, *5. In the spring of 1990, Fortay transferred to
Rutgers Umversity where according to NCAA rules, he was required to sit out the year
in addition to losing an additional year of athletic eligibility. See NCAA MANuAL, supra
note 6, § 14.5.1.
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twenty-five count civil action... reflects the antagonistic ele-
ments of modern college sports; ... student athletes lured to
perform in a circus of big money gate receipts, television, and
endorsements.... .,35

In a less publicized incident, the NCAA prohibited a Denver
delicatessen from selling "Rashaan salami" sandwiches,
named after the 1994 Heisman Trophy winner Rashaan Sa-
laam.3 6 The NCAA precluded the sale of the item because of
its rule that "a student-athlete's name may not be used for
commercial gain."3 7 This "right" is apparently reserved for the
universities who are responsible for scheduling and approving
their student-athletes' public appearances.38

Finally, Garrick Thomas, a member of the University of
Pittsburgh basketball team, was surprisingly suspended for
one game39 after attending a Pittsburgh Pirates' baseball game
with a twelve year-old girl.40 The NCAA upheld Thomas' sus-
pension despite the fact that the girl's father was reimbursed
for the tickets he had provided.41

Examples such as these illustrate the need for allowing
scholarship athletes to designate a collective bargaining repre-
sentative.42 However, before this determination can be made,
two requirements must first be substantiated. First, it must
be shown that the athletic scholarship creates an employment
relationship between the University and its student-athletes.4 3

35. Fortay, 1994 WL 62319, at *1.
36. Ivan Maisel, Runaway Buffalo: Colorado's Salaam ts Setting a Hezsman Pace,

NEWsDAY, Oct. 29, 1994, at A40. The Heisman Trophy is awarded to the best collegiate
football player. Salaam, a running back from the University of Colorado, was the 1994
recipient of the prestigious award. See Ivan Maisel, The Hezsmanr Trophy 2,000 Yards
Ahead; Colorado's Salaam Captures Heisman in a Runaway, NWSDAY, Dec. 11, 1994, at
7.

37. See Maisel, Runaway Buffalo: Colorado's Salaam zs Setting a Hezsman Pace,
supra note 36, at A40.

38. See NCAA MANUAL, supra note 6, § 12.5.1.1(a). The provision requires student-
atbletes to obtain their athletic directors written approval prior to participating in a
"member conference or a nonistitutional charitable, educational or nonprofit agency"
event. NCAA MAwuAL, supra note 6, § 12.5.1.1(a).

39. Neil Best, In Big Eas4 No Time to Laugh, NEWSDAY, Dec. 6, 1994, at A56.
Thomas missed the Panthers' 1994-95 season opener against the University of Buffalo.
Id.

40. Id.
41. Id.
42. National Labor Relations Act, 29 U.S.C. § 159(a) (1988).
43. 29 U.S.C. § 152(2) provides:

The term 'employer" includes any person acting as an agent of an employer,
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Accordingly, Part Il of this article focuses on the scholarship
itself and explains why the student's acceptance of an athletic
scholarship constitutes an employment relationship. However,
recognizing college athletes as employees and requiring the
universities to compensate players in exchange for their partic-
ipation is only the first obstacle to overcome, as not all employ-
ees are entitled to collectively bargain over wages, hours and
working conditions.4

The second deterrmnation to be made before scholarship
athletes can select a collective bargaining representative is to
ensure that their employment relationship comports with the
statutory guidelines for union representation as provided in
the NLRA and mandated by the federal courts and the Na-
tional Labor Relations Board ('MNLRB" or "Board"). In the pri-
vate sector, the right to select an exclusive collective
bargaining representative is reserved for workers included
within the meaning of "employee," as defined by § 2(3) of the
NLRA.45 However, due to the vagueness of the provision
which begins, "the term 'employee' shall include any employee,
unless the Act states otherwise,"46 Part IV is devoted to identi-
fying the various kinds of student employment and examining
each group's employment status.47 This section further details
why scholarship athletes, unlike their fellow student workers,
are employees and deserving of union representation.

Although the NLRA's jurisdiction is restricted to "private"
employers and employees,48 this article does not differentiate
between scholarship athletes who are attending private insti-

directly or indirectly, but shall not include the United States or any wholly
owned Government corporation, or any Federal Reserve Bank, or any State or
political subdivision thereof, or any person subject to the Railway Labor Act, as
amended from time to time, or any labor orgamzation (other than when acting
as an employer), or anyone acting in the capacity of officer or agent of such labor
organization.

Id. § 152(2).

44. See zd. §§ 152(3), 158(7)(d). In addition to excluding agricultural, confidential,
and managerial employees from the definition of employees, the Act and the Board have
also precluded independent contractors, agricultural laborers, and supervisors. Id.
§ 152(3).

45. Id. § 152(3). For the precise definition of "employee" as specified within the
NIARA, see supra note 23.

46. 29 U.S.C. § 152(3) (1988).
47. The types of student employment commonly considered are medical interns,

Ph.D. candidates, and student cafeteria workers. See znfra part IV
48. 29 U.S.C. § 152(2)-(3) (1988).

176 [Vol. 6
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tutions and those enrolled at public universities.49 Since this
distinction involves the determination of an appropriate bar-
gaining unit, a decision that does not have to be made until
after the athletes are recognized as employees, the matter is
left for future analysis.50 Lastly, Part V offers viable solutions
to many of the collective bargaining issues and concerns that
will arise after the NLRB and the federal courts recognize Di-
vision I-A scholarship athletes as employees. 51

IH. WHAT CONSTITUTES EmpLOYMENT?

Although a college scholarship is generally regarded as a
contractual relationship between an athlete and a school,52 the

49. Since the Act is only applicable to "private employees," student-athletes attend-
ing public institutions will remain bound by state employment laws. However, this
presents additional concerns because the state legislatures will be influencing the com-
petitive balance of intercollegiate athletics. For example, legislatures that refuse to rec-
ognize the state universities' scholarship athletes as public employees will be hindering
their schools' recruiting efforts because private institutions, which will be offering its
athletes financmal compensation, will become more attractive and the economically sound
choice for the top recruits.

However, it-is worth noting that there have been instances where students attend-
ing state universities were found to be "employees" and were entitled to union represen-
tation under those states' employment laws. See, e.g., Regents of Umv. of Mich. v.
Michigan Employment Relations Comm'n, 204 N.W.2d 218 (Mich. 1973), rev'g 195
N.W.2d 875 (1972); see also House Officers Ass'n v. University of Nebraska Medical Ctr.,
255 N.W.2d 258 (Neb. 1977).

50. See LABOR LAw CASES AND MATmuALs 297 (Archibald Cox et al. eds., 1991) [here-
inafter LABOR CASES]. There are two basic types of bargaining units: single plant and
multiemployer units. A multienployer bargaining unit arises where employers within
an industry "band together to bargain as a group with a single union which represents
employees at all of the companies." Id. Examples of these units typically include profes-
sional sports leagues. However, since a "single plant unit" is presumed, the Board does
not have the authority to require a multiemployer bargaining unit where such a unit has
not been previously established. Id. (citing Metropolitan Life Ins. Co., 156 N.L.R.B. 1408
(1966)); Wyandotte Savings Bank, 245 N.L.R.B. 943 (1979). In other words, the parties
must consensually agree to establish a multiemployer unit. LABOR CASES, supra note, at
297. As a result, the owners, or the universities, have the option of either "banding to-
gether" with the other NCAA institutions or negotiating collective bargaining agree-
ments with the Union on an individual basis. LABOR CASES, supra note, at 297.

51. The Taft-Hartley amendments of 1947 significantly altered the appearance of
the National Labor Relations Board. Instead of consisting of just three members, the
Board was allotted five members in addition to the creation of a general counsel's posi-
tion. The general counsel's duties include investigating alleged unfair labor practices,
issuing complaints, and representing the Board when its decisions are challenged in
court. 29 U.S.C § 153(a), (d) (1988).

52. See, eg., Ross v. Creighton Univ., 957 F.2d 410 (7th Cir. 1992), affg in part and
rev' in part, 740 F. Supp. 1319 (N.D.MI. 1990); Barile v. University of Va., 441 N.E.2d
608 (Ohio 1981); Gulf S. Conf. v. Boyd, 369 So. 2d 553 (Ala. 1979); Taylor v. Wake Forest
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primary reason why scholarship athletes are not considered
"employees" of the schools they attend is the Indiana Supreme
Court's ruling in Rensing v. Indiana State University.5 3 In
1976, Fred Rensing, a former collegiate football player, sus-
tained a career-ending injury during a scheduled spring prac-
tice that rendered him a quadriplegic. 4 Indiana's highest
court concluded that Rensing's athletic scholarship did not cre-
ate an employment relationship because "there was no intent
to enter into an employee-employer relationship at the time
the parties entered into the agreement."5 5 Although the court
acknowledged that there are no fixed guidelines for determin-
ing the existence of an employment relationship, it essentially
based its decision on the following four factors: (1) intercollegi-
ate athletics is an educational experience; 56 (2) neither
Rensing nor Indiana State viewed the scholarship as a substi-
tute for a salary; (3) the athletic scholarship was not taxed;
and (4) the University was unable to terminate the relation-
ship.5 7 However, recent changes in policy, perception, and the
law rebut the court's explanations and question the modern
applicability of its decision.58

Univ., 191 S.E.2d 379 (N.C. 1972); see also Conard v. University of Wash., 834 P.2d 17
(Wash. 1992), affg in part and rev'g in part, 814 P.2d 1242 (Wash. 1991).

53. 444 N.E.2d 1170 (Ind. 1983); but see University of Denver v. Nemeth, 257 P.2d
423 (Colo. 1953) (holding that a football player on scholarship who received $50 a month
to perform maintenance work on the university's grounds was an employee and entitled
to workers' compensation after suffering a disabling iMury during football practice). The
Colorado Supreme Court reasoned that the student-athlete's job depended upon his play-
ing football, and thus, his football-related Mnuries were an incident of hIs employment.
University of Denver, 257 P.2d at 428.

54. Renszng, 444 N.E.2d at 1170. Spring practice consists of 15 practice sessions
over a 29-day period. Of the 15 allotted practices, only 10 may include "contact" drills.
See NCAA MANuAL, supra note 6, § 17.7.6(a).

55. Rensing, 444 N.E.2d at 1173. This conclusion thus precluded Rensing from re-
ceiving workers' compensation. Id. at 1172-74.

56. Id. at 1174. The court qualified the "educational" exclusion by commenting that
if scholarslp athletes were employed in a capacity "not integrally connected with the
institution's educational program," then they would be considered employees. Id. How-
ever, the court misapplied this interpretation because football, unlike Physical Educa-
tion, is not a recognized major, and an athlete's grade-point average is not determined by
Is or her performance on the playing field. Id.

57. Id. at 1173-74.
58. See znfra parts IL A-D.
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A Intent: Scholarship Athletes Are Not 'Tirst and
Foremost" Students

Rensing held that intercollegiate athletics are inherent
within a student-athlete's educational experience, and as such,
the athletic scholarship does not establish an employment re-
lationship.5 9 In support of this statement, NCAA bylaws stipu-
late that "mlember institutions' athletics programs are
designed to be an integral part of the educational program and
the student-athlete is considered an integral part of the stu-
dent body.... . 6o

However, the results of an anonymous Division I-A College
Football Coaches' Poll61 suggests that the contrary may be
true.6 2 Although none of the thirteen coaches polled63 consid-

59. Renstng, 444 N.E.2d at 1173.
60. NCAA MANUAL, supra note 6, § 12.01.2. But see discussion znfra notes 186-89

and accompanying text.
61. The poll, winch I conducted this past year, consisted of the following three (3)

multiple choice questions:
1. According to "your" vews regarding the definition of an employee, would

you consider your scholarship players to be both students and employees of
the umversity9

A. Yes
B. No
C. No Opinion

2. In today's era, do you consider the "educational experience" of playing col-
lege football the primary purpose and goal ofDivision I-A football programs?
A. Yes
B. No other:

3. Approximately what percentage of your players go on to play some form of
professional football after leaving your program?
A. Under 2%
B. Under 5%
C. Under 10%
D. Other please specify

62. Each of the following institution's coaches received the three question poll and a
self-addressed stamped envelope. During the week of October 9, 1994, the following
schools (head coach) were listed mn the AP Top 25 as selected by the sports writers (in
order):

1. University of Florida (Steve Spurner), 2. University of Nebraska (Tom Os-
borne), 3. Pennsylvania State University (Joe Paterno), 4. University of Colorado
(Bill McCartney), 5. University of Michigan (Gary Moeller), 6. Auburn Univer-
sity (Terry Bowden), 7. Texas A&M University (R.C. Slocum), 8. University of
Miami, RY. (Dennis Erickson), 9. University of Washington (Jim Lambright), 10.
University ofAlabama (Gene Stallings), 11. Florida State University (Bobby
Bowden), 12. University of Texas (John MacKovic), 13. Colorado State Univer-
sity (Sonny Lubick), 14. University of Arizona (Dick Tomey), 15. University of
North Carolina at Chapel Hill (Mack Brown), 16. Kansas State University (Bill
Snyder), 17. University of Notre Dame (Lou Holtz), 18. Syracuse University
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ered scholarship athletes to be both students and employees of
their respective universities, four coaches (30%) indicated that
providing an "educational experience" was not the primary
purpose of their football programs. 4

Critics similarly argue that many college athletes are in
school for the sole purpose of playing sports and generating
revenues.6 5 The tremendous payoffs that college programs cur-
rently receive for maintaining high standards on the field cor-
roborate this assertion. .For example, both Virginia Tech and
the University of Texas earned $8.3 million after the schools
clashed in the 1996 Sugar Bowl. 66 Similarly, the Umversity of
Nebraska and the University of Florida each earned $8.8 mil-
lion for playing in the Fiesta Bowl. 67 Although the figures are

(Paul Pasqualoni), 19. Virginia Polytechnic Institute & State University (Frank
Beamer), 20. Washington State Unwersity (Mike Price), 21. University of Utah
(Ron McBride), 22. University of Oklahoma (Gary Gibbs), 23. University of Wis-
consin (Barry Alvarez), 24. Boston College (Dan Henning), and 25. Duke Unwer-
sity (Fred Goldsmith).

63. Thirteen of the 25 coaches voluntarily responded. The poll was unsolicited and
as such, no additional attempts were made to garner responses from the 12 coaches who
chose not to participate.

64. The four coaches declined to specifically describe the "primary purposes" of ther
football programs. Presumably, generating revenue was a main concern. See Goldman,
supra note 3, at 206 (comparing amateur athletics to "commercial products").

65. Athletic Scholarships, supra note 13, at 164. Following the 1991 NCAA Conven-
tion, Dams predicted that the NCAA and its member institutions would restore credibil-
ity to the process of hugher education. Athletic Scholarships, supra note 13, at 164.

66. Ivan Maisel, You Want Normal? Not This Season, NEWSDAY, Dec. 3, 1995, at 19
[hereinafter Not This Season]. The figures nearly doubled last year's $4.2 million Sugar
Bowl payoff received by both Florida State and the University of Florida. Ivan Maisel,
17a. - FSU Rematch Possible in Sugar, NEwsDAY, Nov. 28, 1994, at A35.

67. Not This Season, supra note 66, at 19. The estimated payment per team m the
remaining 18 bowl games varied from $8.5 million to $100,000. See Not This Season,
supra note 66, at 19. A breakdown of the anticipated revenue generated by each school
per bowl demonstrates that being invited to the "more prestigious bowls" is a profitable
experience: Rose Bowl ($8.5 million), Orange Bowl ($8.3 million), Sugar Bowl ($8.3 mil-
lion), Gator Bowl ($3.1 million), Citrus Bowl ($3 million), Cotton Bowl ($2 million), Out-
back Bowl ($1.5 million), Holiday Bowl ($1.35 million), Peach Bowl ($1 million), Alamo
Bowl ($1 million), Sun Bowl ($900,000), Aloha Bowl ($800,000), Carquest Bowl
($750,000), Liberty Bowl ($750,000), Independence Bowl ($750,000), Copper Bowl
($750,000), Las Vegas Bowl ($200,000) and Heritage Bowl ($100,000). See Not This Sea-
son, supra note 66, at 19. It is noted that a conference's bylaws may require a university
to share the earnings it receives from a bowl appearance with the other members of its
league.

When compared to last year's significantly lower figures, it is apparent that the
cost for competing and attracting the best teams in the nation continues to rise. See
Bowl Games: N.C.A.A Divisin I-AFootball, CHRON. OF IGHER EDUC., Dec. 14,1994, at
A38. The financial compensation received by universities for competing in the 1994-95
college bowl games was as follows: Rose Bowl ($6.5 million); Orange Bowl ($4.3 million),
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outlandish, they are not surprising considering the increased
involvement of corporate sponsors 68 and television 69 within in-
tercollegiate athletics.

The attractiveness of media attention and financial support
by corporate institutions has often compromised the educa-
tional level of student-athletes. 70  The tragic story of Dexter
Manley, a former professional football player with the Wash-
ington Redskins and the Phoenix Cardinals, supports this
view.71 In 1986, Manley shocked the sports and academic com-
munities by announcing that he had graduated from
Oklahoma State University in spite of being illiterate.72 Man-

Fiesta Bowl ($3 million), Cotton Bowl ($3 million), Citrus Bowl ($2.5 million), Holiday
Bowl ($1.7 million), Gator Bowl ($1.5 million), Peach Bowl ($1.13 million), Sun Bowl
($1.1 million), Hall of Fame Bowl ($1 million), Carquest Bowl ($1 million), Aloha Bowl
($750,000.), Alamo Bowl ($750,000), Copper Bowl ($750,000), Freedom Bowl ($750,000),
Independence Bowl ($750,000), Liberty Bowl ($750,000), and Las Vegas Bowl ($231,000).
Id.

68. Nike recently agreed to a seven year contract with the Umversity of Michigan,
where the company will provide the Umversity with approximately $1 million a year in
shoes, uniforms, and scholarship money m exchange for using the school's logo within its
commercials. Sidelines, CHRoN. OF IGHER EDUC., Nov. 30,1994, atA41. Corporate spon-
sors are also active m the games themselves. For example, each college football Bowl
Game is named after the game's primary sponsor. Two such bowls include the USF & G
Sugar Bowl and the Mobil Cotton Bowl Corporations are also building, purchasing, and
renaming stadiums and arenas nationwide. For example, the recent additions include:
America West Arena (Phoenix), Arco Arena (Sacramento), Delta Center (Salt Lake City),
RCA Dome (Indianapolis), and USAir Arena (Landover, Maryland). See 16 IEr'L SPORT
SutmoT, SPORTILL, 92, 92-101 (1995).

69. See Rudy Martzke, Around the Dial, USA ToDAY, Oct. 11, 1994, at 3C. The En-
tertainment & Sport Programming Network [hereinafter ESPN] announced that it antic-
ipated televising 314 college basketball games during the 1994-1995 season. The cable
station scheduled 219 games on ESPN and 95 additional contests on ESPN2. Id.

70. See, e.g., Budweiser Sports Report: NFL Spotlight (BET television broadcast,
Oct. 24, 1992) [hereinafter Budweiser Sports Report]. Dexter Manley, a former profes-
sional football player reflecting on his college days at Oklahoma State Umversity, stated,
"I just felt it was a system where football came first ... Academics was basically on the
back burner " Id. See generally An Absence of Good Faith, supra note 13, at 753
(arguing that both commercialization and an intense pressure to win has resulted in
lower academic standards); see also Goldman, supra note 3, at 210-12 (suggesting that in
spite of stringent NCAA rules, Division I-A programs are motivated to "cheat").

71. See Dorothy Gilliam, Dexter Manley Really Needs Us Now, WAsH. POST, Nov. 23,
1989, at C3; Senate Panel Hears Manley Tell of Learning Disability, N.Y. Toms, May 19,
1989, at B17.

72. Senate Panel Hears Manley Tell of Learning Disability, supra note 71, at B17. In
1986, Manley enrolled at the Washington Lab School, where it was determined that his
second-grade reading level was due to an auditory channel problem. Thereafter, the for-
mer defensive lineman was banned from the National Football League [hereinafter NFL]
for violating the league's substance abuse policy. Gilliam, supra note 71, at C3. After
being reinstated in 1990, Manley signed a contract with the Phoemx Cardinals. Michael
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ley stated during a subsequent television interview, "I think
OSU knew all along .... They set up your schedule for you,
everyone is collaborating together - coaches and faculty...
I'm sure it's happening today."73 This raises serious questions
and concerns as to how many other athletes have been unjusti-
fiably admitted into college solely on the basis of their athletic
talents.74

A recent NOAA. study revealed that 479 (or four percent) of
the first-year athletes who entered college during the fall of
1993 were unable to compete athletically because they were
"academically underprepared."75 According to the NCAA by-
laws, these student-athletes, who are referred to as partial
qualifiers, either achieved a grade-point average below 2.0 in
their eleven high school core classes or obtained a score below
700 on the Scholastic Aptitude Test (or a seventeen on the
American College Test), or both.76 The four percent figure was
up one-half percent from the previous year, and there is evi-
dence that the recruitment of "academically underprepared"
student-athletes has become the norm.7

Wilbon, Manley Faces Up To New Direction, WAsH. POST, Nov. 24, 1990, at Fl. In 1995,
Manley's rehabilitation regressed after he was arrested three times within a four-month
span for drug-related offenses. SportsPeople, N.Y. Tnehs, Feb. 21, 1995, at B9. Manley
subsequently pleaded guilty to two counts of cocaine possession and received a four year
prison sentence. See Manley Gets 4-Year Jail Sentence, N.Y. Posr, Aug. 5, 1995, at 33.

73. Budweiser Sports Report, supra note 70.
74. See, e.g., Ross, 957 F.2d at 411 (holding that the plaintiff athlete may have

stated a valid breach of contract clain against Creighton University). See also Allen
Guttmann, The Anomaly of Intercollegiate Athletics, in Rethinking College Athletics, 17,
26 (Judith Andre & David N. James eds., 1991). Umversity of Georgia President Fred
Davidson acknowledged that prospective college football and basketball players who an-
swered every question incorrectly on the Scholastic Aptitude Tests [hereinafter SATs]
were eligible for athletic scholarships. Id. Responding to a question regarding the
school's admission policies, Mr. Davidson replied "[wle have to compete on a level playing
field." Id. However, Umversity of Georgia athletes for sports other than football and
basketball were required to score a combined 650 on the standardized exam. Id. But see
NCAA AuA, supra note 6, § 14.01.1. The section entitledAcademic Status prohibits
a student-athlete from participating in intercollegiate athletics unless the athlete is en-
rolled m a full-time program, is m "good academic standing," and maintains "satisfactory
progress" towards a degree. NCAA AAiuAL, supra note 6, § 14.01.1.

75. Debra E. Blum, NCAA Study Shows Slight Rise in Enrollment of Academically
Underprepared Athletes, CHRON. OF HIGHER EDuc., Apr. 27, 1994, at A34.

76. Id. Although they failed to meet the other academic requirements, partial quali-
fiers, by definition, must have an overallhngh school grade-point average of 2.5 or ugher.
See NCAA MANuAL, supra note 6, § 14.02.9.2.

77. Blum, supra note 75, at A34; see Allen Guttmann, supra note 74, at 23 (com-
menting that 150 colleges recruited Chris Washburn to play basketball even though he
answered every question incorrectly on the verbal section of the SATs); see also NCAA
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In 1978, Kevin Ross was offered a basketball scholarship to
attend Creighton University in spite of scoring within the bot-
tom fifth percentile nationally on the American College Test.7

In exchange for his commitment to attend the Nebraska
school, the Umversity promised to provide tutoring so that
Ross could obtain "a meaningful education."79 However, four
years later, Ross left the school approximately thirty-two cred-
its short of graduating, 0 with a D average, and an overall sev-
enth grade reading level.8 ' In 1990, Ross filed an "educational
malpractice" suit against the University, which was dismissed
by the District Court for the Northern District of Thinois.8 2

Although the Seventh Circuit affirmed the dismissal, it re-
manded the case to the district court to determine if the school
breached its contractual duties by failing to provide "sufficient
tutoring."83

However, not every institution tarnishes its image and rep-
utation by drastically lowering its academic requirements to
recruit top athletes. For example, Seton Hall University re-
jected the application of Richard Parker, a 6-foot 4 1/2-inch
basketball recruit,8 ' after the high school senior pleaded guilty
to first-degree sexual abuse following a January 1994 incident

M uAL, supra note 6, § 14.4.3.4.6(d) (providing that first-year athletes may take up to
12 credits of remedial, tutorial, or non-credit courses to comply with the mnimmum aca-
demi requirements).

78. Ross, 957 F.2d at 411. In 1978, the average score of incoming first-year Creigh-
ton students was within the top 27%. Id.

79. Id. at 412.
80. Id. Ross passed Marksmanship and Theory of Basketball; however, the credits

from these courses were not included within Is total towards graduation. Id. In addition
to advising him to take these courses, Ross claims that Creighton athletic officials had a
secretary read, prepare, and type his assignments. Id.

81. Id.
82. Id. at 414-15, 417 (primarily because courts do not want to "take on the job of

supervising the relationship between colleges and student-athletes ..").
83. Id. at 417. Ross alleged in his complaint that he was unable to benefit from Ins

academic experience because Creighton University reneged on five promises. The five
points at issue involved the failure of Creighton University to:

(1) provide adequate and competent tutoring services,
(2) require [Mr. Ross] to attend tutoring sessions,
(3) afford Mr. Ross a reasonable opportunity to take fill advantage of tutoring
services,
(4) allow Mr. Ross to red-shut, and
(5) provide funds to allow Mir. Ross to complete ns college education

Id at 415-16.
A verdict was still pending at the time this article was written.

84. Jack Curry, Athlete Guilty of Felony Rejected by Seton Hall, N.Y. Tmixs, Jan. 24,
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at the Manhattan Center. 5 Regardless, it remains a misno-
mer to describe Division I-A football and basketball programs
as part of the educational system because providing an educa-
tion is secondary on the universities agendas.8 6 Paul "Bear"
Bryant, the former legendary head football coach at the Uni-
versity of Alabama, once described the priorities of universities
and scholarship athletes as follows:

I used to go along with the idea that football players on scholar-
ship were "student-athletes," which is what the NCAA calls
them. Meaning a student first, an athlete second. We were kd-
ding ourselves, trying to make it more palatable to the acadenn-
cians. We don't have to say that and we shouldn't. At the level
we play, the boy is really an athlete first and a student second. 7

B. Compensation: A Salary or Hourly Wage Is Not
Required

The Indiana Supreme Court in Rensing also discussed
whether an athletic scholarship provided sufficient compensa-
tion to constitute employment or if a stated wage was re-
quired.8 Relying upon a circular argument, the Indiana court
held that the scholarship was not equivalent to a salary be-

1995, at Bli. Richard Parker averaged twenty-six points per game during his senior
year and was considered to be amongst the nation's top ffty high school seiors. Id.

85. Id. After Ins application was rejected, Parker withdrew from Ins high school
team "in the best interests of [his] school, classmates and the team" Id. Within two
weeks of his announcement, the Board of Education found Parker guilty of 'parallel
school charges" and ordered him to attend another school. The Board apparently had no
choice but to transfer Parker, as New York law requires its school systems to provide an
education to all school-age students. Player Banned From School, N.Y. TmIs, Feb. 4,
1995, at 30.

In the fall of 1995, Parker enrolled at Mesa Community College in Arizona, with
the understanding that he would be prohibited from playing basketball for at least one
season. See Barry Baum, Parker To Attend Mesa Despite Hoop Ban, N.Y. PoST, Sept. 1,
1995, at 100. However, Mesa Basketball Coach Rob Standifer shortly thereafter was
forced to resign following three weeks of intense public criticism regarding the enroll-
ment of Parker. See Barry Baum, Coach Who Wooed Parker Forced Out at Mesa C.C.,
N.Y. PoSr, Sept. 20, 1995, at 59.

86. See Johnson, supra note 27, at 106 (commenting that gate receipts, television
contracts and alumm contributions are more important to a university than is providing
an education).

87. DONALD CHU, THE CHARACTER OF AmEsrac HIGHER EDUCATION AND INTERCOL-
LFGIATE SPOReT 190 (1989).
(88. See Rensing, 444 N.E.2d at 1173-74 (1983) (holding that scholarship athletes,
similar to the recipients of academic scholarships, are compensated for previously
demonstrated abilities in a specific area; therefore, the scholarship should not be consid-
ered pay or income).
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cause NCAA rules, which prohibit student-athletes from re-
ceiving "pay," permit athletic scholarships.8 9 Accordingly, the
court reasoned that if a scholarship was equivalent to "taking
pay," then the NCAA would have investigated and taken ac-
tion against the University or Rensing 0 Although the court
was correct in its assertion that student-athletes are not al-
lowed to accept salaries, it mistakenly used the NCAA's defini-
tion of "salary" as the standard for resolving the dispute.9 1

Two years after the decision, the United States Supreme
Court effectively neutralized part of the holding in Rensing
with its decision in Alamo Foundation v. Secretary of Labor.92

In Alamo Foundatin, the Court held that workers for a non-
profit religious organization who received 'Tood, shelter, cloth-
ing, transportation and medical benefits," as opposed to a
salary or a hourly wage, were employees under the Fair Labor
Standards Act.93 After applying the "economic reality test" to
determine the existence of an employment relationship, 94 the
Court reasoned that the workers were employees because the
employer was expected to regularly provide these benefits.95

The Court considered the benefits, although not distributed in
the form of a paycheck, to be wages, and thus held that the
associates were employees. 6

89. Id. at 1173; see NCAA MANUAL, supra note 6, § 16.01.1.
90. Rensing, 444 N.E.2d at 1173. The court stated, "Rensing was given free tuition,

room, board, laboratory fees and a book allowance. These benefits were not considered to
be pay by the Umversity or by the NCAA since they did not affect Rensmg's or the Ulu-
versity's eligibility status under NCAA rules." Id. But see Coleman v. Western Michigan
Univ., 336 N.W.2d 224, 226 (Mich. 1983) (concluding that a scholarship was equivalent
to wages).

91. Rensing, 444 N.E.2d at 1173.
92. 471 U.S. 290 (1985).
93. Id. at 293,303-04, 306. See Fair Labor Standards Act, 29 U.S.C. § 203(m). Sec-

tion 203(m) provides, "Wage! paid to any employee includes the reasonable cost, as de-
termined by the Admimstrator, to the employer of furmshing such employee with board,
lodging, or other facilities, if such board, lodging, or other facilities are customarily fur-
ushed by such employer to Is employees. . " Id.

94. Alamo Found., 471. U.S. at 293-94 (citing Goldberg v. Whitaker House Coop., 366
U.S. 28, 33 (1961) rev'g Mitchell v. Whitaker House Coop., 364 U.S. 861 (1960)). In
Goldberg, the Supreme Court applied the "economic reality" test to determine that home-
workers were employees. Goldberg, 366 U.S. at 33. The Court reasoned, "The manage-
ment fixes the piece rates at which they work; the management can expel them for
substandard work or for failure to obey the regulations. The management, in other
words, can hire or fire the homeworkers." Id. For the provisons of the economic reality
test, see znfra text accompanying note 98.

95. Alamo Found., 471 U.S. at 293.
96. Id. (citation omitted).

19961 185
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In Watson v. Graves,9 7 the Fifth Circuit expressly deline-
ated the four prongs of the "economic reality" test utilized in
Alamo Foundation: for an employment relationship to exist,
the employer must possess the ability to (1) hire and fire em-
ployees; (2) plan work schedules; (3) determine employees'
wages; and (4) maintain employment records.9 8 After applying
these four factors, the Watson court concluded that two in-
mates who had been working outside the prison grounds in
conjunction with their work release programs were employ-
ees.9 9 The facts revealed that the hiring contractor "not only
determined which inmate would work for him, but also when,
how frequently, how long, and on what projects ... ."100 Conse-
quently, the court concluded that an employment relationship
existed between the inmates and the contractor, and as a re-
sult, the inmates were employees under the Fair Labor Stan-
dards Act.10 1

Many of the same factors used to justify the existence of the
employment relationships in Alamo Foundation and Watson
are also present in the relationship between scholarship ath-
letes and the NCAA institutions. For example, a university
has the ability to select scholarship recipients, terminate the
scholarships of those student-athletes who engage in "serious
misconduct,"10 2 determine the length of practices,10 3 and de-
sign the team's game and travel plans. Moreover, the scholar-

97. 909 F.2d 1549 (5th Cir. 1990).
98. Id. at 1553-54.
99. Id. at 1551,155455. The County Sheriffs daughter and son-in-law lired the two

inmates and sometimes required them to work 13-hour days in exchange for the fixed
rate of $20. Id. at 1551. The inmates brought suit, attempting to acneve employment
status so that they would be entitled to receive inmmium wage and overtime pay. Id. at
1551, 1557.

100. Id. at 1554-55. Although the Sheriff, as opposedto the employer, determinedthe
inmate's pay rate of $20 per day, the court avoided this issue because the compensation
was a "flat rate." Thus, the court reasoned that the rate was "left to the discretion" of the
contractor because no negotiations had taken place. Id. at 1555 n.11. Additionally,
although neither party documented the employment, the court ruled that the fourth-
prong of the econoic reality test, maintaining employment records, was not determna-
tive. Id. at 1555.

101. Id. at 1556.
102. See NCAA MAwuAL, supra note 6, § 15.3.4.1(c).
103. However, a college football team is permitted a maximum of 29 preseason prac-

tice opportunities. A "practice opportunity" is defined in the NCAA Manual as:
[Olne for each day beginning with the opening of classes, one for each day
classes are not in session in the week of the first scheduled intercollegiate con-
test and two for each other day in the preseason practice period except.., when

[Vol. 6
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ship and the National Letter of Intent represent the necessary
written documentation10 4 as required by the fourth prong of
the economic reality test.105

Similar to the employees in Alamo Foundation, scholarship
athletes also expect to be compensated with items other than a
salary or a stated wage. For example, in addition to providing
room and board, tuition, and books, institutions offer their ath-
letes extensive medical coverage.10 6  Included within the
twelve-item list of medical expenses that a school may provide
are the following expenditures:

1) medical insurance;
2) drug-rehabilitation;
3) counseling for eating disorders;
4) contact lenses and other eyewear necessary to compete
athletically;
5) medical examinations;
6) required surgical expenses after sustaining an injury while
participating m "activities that will prepare the student-athlete
for competition"; and
7) preseason dental examinations when "conducted in conjunc-
tion" with the preseason physical.'0 7

all institution dormitories are closed and the institution's team must leave cam-
pus and practice is not conducted.

NCAA MANUAL, supra note 6, § 17.02.13.
104. NCAA MANUAL, supra note 6, § 13.02.7. The National Letter of Intent is "the

offimal document adminstered by the Collegiate Commissioners Association and utilized
by subscribing member institutions to establish the commitment of a prospect to attend a
particular mstitutioen." NCAA MANUAL, supra note 6, § 13.02.7. In addition to the Na-
tional Letter of Intent, student-athletes are required to submit an annual statement de-
tailing their eligibility, recruitment, financial aid status, and gambling activities. NCAA
MANUAL, supra note 6, § 14.1.3.1.

105. Watson, 909 F.2d at 1553.
106. NCAA MANUAL, supra note 6, § 16.4.1.
107. NCAA MANuAL, supra note 6, § 16.4.1. The remaining five permitted expendi-

tures are as follows:
1) death and dismemberment insurance for travel;
2) individual expenses resulting from a permanent disability that precludes fu-
ture atbletic participation;
3) medical treatment expenses resulting from an athletic injury;
4) medication and physical therapy required to compete athletically regardless
of the cause; and
5) medication and physical therapy required to compete for part-time students.

NCAA MAxuAL, supra note 6, § 16.4.1.
The Manual expressly characterizes these services as benefits that may be fi-

nanced by NCAA member institutions. NCAA MANUAL, supra note 6, § 16.4.1. It is inter-
esting to note that while all of the above medical expenses are covered within the
scholarship, the NCAA prohibits umversities from paying medical expenses that result
from njuries sustained "going to or from class" or "participating in classroom require-
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In Alamo Foundation, the Supreme Court also articulated
that the workers' self-perceived status as either "volunteers" or
"employees" was not a critical factor in determining the exist-
ence of an employment relationship.108 The Court recognized
that the parties were not the only groups to be affected by its
decision.'0 9 Thus, after considering the potential impact on an
entire industry, the Court held that the opinion of an affected
party, whether a member of management or of the assembly
line, was not controlling.10 As applied to the athletic industry,
the coaches' subjective views pertaining to the employment
status of their players similarly will be an undeterminative
factor in a court's final analysis."'

C. Income: Portions of the Athlete's Scholarship Are Taxed

The Rensing court also concluded that Rensmg's acceptance
of the scholarship offer from Indiana State University did not
create an employment relationship because neither party con-
sidered the scholarship to be pay or income. 1 2 The court rea-
soned, "Rensing did not consider the benefits [of the
scholarship] 1 3 as income as he did not report them for income
tax purposes."1 4 In other words, if the scholarship does not
have to be reported to the Internal Revenue Service, the court
does not consider it to be income. 1 5

Recent changes in the tax laws have weakened the effec-
tiveness of this argument. Presently, section 117 of the Inter-
nal Revenue Code requires athletes to report the room and
board portions of their athletic scholarships as taxable in-

ments" unless these costs are normally covered by the institution's insurance. NCAA
MAwuAL, supra note 6, § 16.4.2(c) (emphasis added).

108. See Alamo Found., 471 U.S. at 302.
109. Id. The Court also realized that if a party's self-perceived status was a critical

factor, an employer could coerce employees to testify that they did not view themselves
as employees. Id.

110. Id at 302.
111. This conclusion is supported by the results of the author's Division I-A poll,

.winch indicated that none of the responding college football coaches considered ther
scholarship athletes to be employees. See supra notes 61-64 and accompanying text.

112. Rensing, 444 N.E.2d at 1173.
113. Id. Rensingreceived free tuition, room, board, laboratory fees, and a book allow-

ance as part of his scholarship. Id.
114. Id.
115. See rd.
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come.116 Thus, Congress has distinguished room and board
(income) from those items, such as tuition and books, which
are provided within the athletic scholarship but remain
untaxed.

The critical distinction to be made between tuition and
housing is that tuition is required for earning a degree. On the
other hand, on-campus housing is not an indispensable ele-
ment of a student's college experience, as is evidenced by the
abundance of commuter students who enroll and graduate
from institutions of higher learning each year.11 7 As a result,
the revised tax laws have effectually mandated that dormitory
life is no longer inherent within the educational experience be-
cause it is taxed and considered to be income.118  In spite of
claims to the contrary,11 9 it is clear that Congress no longer
considers room and board to be educational. This being so,
what can be said about the educational value of participating
in intercollegiate athletics? Considering that many athletic of-
ficials have already abandoned ranks by publicly stating that
the primary goal of intercollegiate athletics is to generate reve-
nue and not to provide an education,2 0 consistency dictates
that the courts recognize athletic scholarships, at least in part,

116. Tax Reform Act of 1986, Pub. L. No. 99-514, 100 Stat. 2085 (amending I.R.C.
§117). The revised §117 states, in pertinent part:

The House bill limits the §117 exclusion for scholarships or fellowship grants ...
(2) to the amount of the scholarship required to be used, and in fact is used,
for tuition and course-required fees, books, supplies and equipment ("course-re-
lated expenses"). Any other amount of a scholarship or fellowship grant re-
ceived by a degree candidate (for example, amounts for room, board or
incidental expenses) is includable in gross income

Id. (emphasis added). See Michael B. Tannenbaum, Taxation of Qualified Scholarships,
With a Focus on Athletic Scholarships, SPORTS LAWYER (Sports Laws. Ass'n), Nov./Dec.
1994, at 1.

117. See, ag., Stephaie Bushey, The College Board Annual Survey of Colleges, 1995-
96, §§ 17, 93 (Hofstra Umversity undergraduate survey). The survey indicates that in
1994, 60% of the over 7,500 students at Hofstra Umversity were commuters. Id.

118. See Renstng, 444 N.E.2d at 1173 (reasoning that since the benefits of the ath-
letic scholarship were not taxable, the scholarship was not income).

119. See, ag., HOFSTRA UNIv. RESmENTIAL FAcmrriEs, HOFSTEA UNIV. RESIDENTIAL
Luz (1994). The pamphlees opening paragraph states, "At Hofstra Umversity, over
4,000 students have chosen to enrich their college experience by becoming members of
our residential community. The Residence Halls provide a comfortable and supportive
living, environment that complements the challenges of academic life: Id.

120. See, e.g., Debra E. Blum, The Big Scramble, CHRON. OF HGmBR Enuc., Mar. 16,
1994, at A37. Rex E. Lee, the President of Bngham Young Umversity, describing the
state of collegiate athletics, stated, 'People would be lying if they told you it [intercollegi-
ate athletics] wasnt about making money and getting on TV Athletics programs are
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as income.1-1

D. Termination: A Scholarship May Be Terminated Prior to
Graduation

An employer's ability to terminate his or her employees is
another condition of a legitimate employment relationship.12

Thus, NCAA rules imposing restrictions on the university's
ability to terminate the scholarships2 3 of student-athletes who
quit their teams during the athletic season may suggest to
some that the athletic scholarship does not satisfy the fourth
and final factor of the economic reality test.3

In spite of this partial limitation, situations exist where the
university is permitted to immediately terminate the athlete's
scholarship even if the former student-athlete is in "good aca-
demic standing."12 5 For example, in Conard v. University of
Washington,26 the Washington Supreme Court held that the
University of Washington had no obligation to renew two for-
mer football players' athletic scholarships following their in-
volvement in a series of detrimental incidents. 7 Although the
University voluntarily honored both players' scholarships until

here to stay because they are good for universities, but. . m order to stay in the game
you have to be able to pay the price." Id.

121. But cf NCAA MANUAL, supra note 6, § 1.2(a). The section states that one of the
functions of the NCAA is, "To initiate, stimulate and improve intercollegiate athletics
programs for student-athletes and to promote and develop educational leadership ...."
NCAA MAuAL, supra note 6, § 1.2(a).

122. Renszng, 444 N.E.2d at 1174 (stating that "the ordinary employer's right to dis-
charge on the basis of performance was also missing."); see also Foxy. Contract Beverage
Packers, 398 N.E.2d 709, 711 (Ind. 1980) (holding that an employee will be found to have
multiple employers where the employers establish sufficient control over the employee
and the means, manner, and method of his performance).

123. NCAA MANuAL, supra note 6, § 15.3.3.1. Section 15.3.3.1 (Period of Institutional
Financial Aid Award - One-Year Limit) states: "Where a student's athletic ability is
taken into consideration in any degree awarding financal aid, such aid shall not be
awarded in excess of one academic year." NCAA MANuAi, supra note 6, § 15.3.3.1.

124. NCAA MANuAL, supra note 6, § 15.3.4.1(d). The provision entitled, Reduction
and Cancellation During Period of Award provides, "If the recipient withdraws subse-
quent to the institutions first competition in that sport, the reduction or cancellation [in
the recipient's finanmal aid] shall not occur prior to conclusion of that semester or quar-
ter." NCAA MANuAL, supra note 6, § 15.3.4.1(d). See Tannenbaum, supra note 116, at 3.

125. NCAA MAwuAL, supra note 6, § 14.02.5. The NCAA permits each institution to
define "good academic standing," although their definitions must also comply with appli-
cable NCAA legislation. NCAA MANuAI, supra note 6, § 14.02.5.

126. 834 P.2d 17 (Wash. 1992).
127. Id. at 19-20, 26. In addition to missing team practices, both players resisted

arrest following an altercation outside a California restaurant, attempted to blackmail a
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the completion of the academic year, 28 the court based its deci-
sion on a specific phrase contained within the athlete's agree-
ments. The agreements required the student-athletes to
remain academically eligible in accordance with NCAA and
University rules, be in "good standing" at the University, and
progress towards graduation.129 Since the scholarship did not
specify that the athletes' scholarships must be renewed upon
the fulfillment of these conditions, the University was within
its right to reject the players' requests for renewal. 30 Consid-
ering that it generally takes four or five years for scholarship
athletes to graduate, if they do so at all,' 3 ' the University's
ability to allow a scholarship to expire without explanation is
equivalent to terminating the relationship. Although this
clearly does not suggest an employment at will situation, 32 the

female student with compromismg photographs, and threatened the physical well-being
of a male student. Id.

128. Id. at 24-25. Presumably, the seriousness of the two players' actions entitled the
University to cancel their scholarships immediately. See NCAA MANuAL, supra note 6,
§§ 15.3.4.1(c), 15.3.4.1.2.

129. Conard, 834 P.2d at 18. The court held, "Wtlhis assistance will be considered for
renewal. . as long as you are a student in good standing, mantain normal progress
towards graduation, and are in compliance with all eligibility requirements .. "Id.
(emphasis added).

130. Id. at 21, 26. Moreover, under similar circumstances, such as when an athlete
quits the team after having Ins scholarshnp renewed but prior to the commencement of
the season, the university may immediately terminate or reduce the students scholar-
slup. NCAA MANuAL, supra note 6, § 15.3.4.1(a)-(d). However, the student is entitled to a
hearing, but the "decision... is left to the discretion of the institution .. : NCAA
MANuAL, supra note 6, § 15.3.5.1.1.

Section 15.3.4.1 of the NCAA Manual, which was most recently revised in January
1994, expressly provides the University with ths authority. The Manual states:

Reduction and Cancellation Permitted. Institutional financial aid based m any
degree on athletics ability may be reduced or canceled during the period of the
award if the recipient:

(a) Renders himself or herself ineligible for intercollegiate competition; or
(b) Fraudulently misrepresents any information on an application, letter
of intent or financial aid agreement (see 15.3.4.1.1); or
(c) Engages m serious misconduct warranting substantial disciplinary
penalty; (see 15.3.4.1.2), or
(d) Voluntarily withdraws from a sport for personal reasons. If the recip-
ient withdraws from a sport for personal reasons prior to the institution's
first competition in that sport, reduction or cancellation may occur imme-
diately...

NCAA MAuAL, supra note 6, § 15.3.4.1(a)-(d) (emphasis added).
131. See discussion infra notes 188-90 and accompanying text.
132. See Kenneth A. Sprang, Beware the Toothless Tiger- A Critique of the Model

Employment Termination Act, 43 AM. U. L. Rnv. 849, 851 n.4 (1994) (defimng employ-
ment at will as an employment relationslp where either party may terminate the rela-
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university may discharge its players where it can demonstrate
'"just cause."'33 Summarizing the athlete's predicament,
Daiel Posin concludes, "1]n reality... to keep his scholarship
going from year to year, the recipient must play sports."3 4

In sum, the umversity's ability to terminate a scholarship
provides the remaining element necessary to establish an em-
ployment relationship. The student's ability to remain en-
rolled after the athletic scholarship is terminated further
suggests that the scholarship is provided to compensate the
athlete and not to facilitate the educational process. 3 5

Comparing the similarities of Division I-A intercollegiate
athletics and the requirements of an employment relationship
in this manner is a positive step towards protecting the rights
of scholarship athletes. However, the next hurdle is to con-
vince the NLRB that student-athletes are also employees
under § 2(3) of the Act.136 After examining the employment
status of scholarship athletes within the context of previous
Board decisions, it is evident that student-athletes should be
entitled to select an exclusive collective bargaining representa-
tive. They are "such a vital input to the product, the game, that
the relationship between the student-athlete and the institu-
tion is as much a business relationship as if the student-ath-
lete were [already] considered an employee .... ))137

tionshnp, absent a statutory or contractual clause to the contrary, for cause or without
cause); see also Lawrence E. Blades. Employment at Will vs. Individual Freedom: On
Limiting The Abuswe Exercise of Employment Power, 67 CoLImI L. REv. 1404 (1967)
(discussing the need for government intervention in the area of employment law to pro-
tect employees from the corporations absolute right to discharge).

133. WmLimi B. GoU IV, AGENDA FOR REFORM: THi EMPLOYMENT RELATIONSHIPS
AND THE LAw 63 (1993). See Spang, supra note 132, at 851 n.8 (commenting that most
collective bargaining agreements prohibit the employer from discharging an employee
without 'just cause").

134. Tannenbaum, supra note 116, at 10 (quoting Daniel Q. Posm, FEDERAL INCOME
TAXATioN Or INDIvmuALS §9 (2d ed. 1993)).

135. See Conard, 834 P.2d at 21 (where after the University decided not to renew Is
scholarshnp, Vincent Fudzie remained enrolled at the University of Washington and
earned a Bachelor of Arts degree).

136. See 29 U.S.C. § 152(3) (1988). Section 2(3) of the Act does not expressly exclude
"students" from the definition of employee. Id. For the precise wording of the term "em-
ployee" under the Act, see supra note 23.

137. Richard P. Woods & Michael R. Mills, Tortious Interference with an Athletic
Scholars9hp: A Unwersity's Remedy for the Unscrupulous Agent, 40 ALA. L. R-v. 141, 162
(1988) (describing the relationship between student-athletes and the university as a
business relationship).

[Vol. 6192
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IV. SCHOLARSHIP A=i s Aim THE NATIONAL LABOR
RELATIONS ACT

After being recognized as employees under the NLRA, stu-
dent-athletes such as Bryan Fortay should no longer be inter-
rogated by the F.B.I. without the benefit of legal counsel or a
union representative. 138 Moreover, Garrick Thomas will enjoy
baseball games without the fear of suspension, and 'Rashaan
salami" sandwiches may become the most popular item on the
menu in Denver.139 However, before detailing why scholarship
athletes are legally entitled to collective bargaining rights and
privileges, the benefits and roles of union representation
should first be examined.140 In addition to clarifying the rights
of both employees and employers, this information embodies
the general concepts and requirements for negotiating a collec-
tive bargaining agreement.

The first step in establishing a collective bargaining rela-
tionshnp is for the employer to recognize a union, or another
selected representative, as the employees' exclusive collective
bargaining representative. 141 Typically, this is accomplished
in either one of two ways. First, the employer may "volunta-
rily" recognize the bargaining representative after the union
demonstrates that a majority of the employees within the unit
support it as their bargaining representative. 142 Majority sta-
tus is achieved by obtaining signed authorization cards from
the eligible employees within the unit.143 However, it is un-
likely that the NCAA member institutions will voluntarily rec-
ognize a players' union without requiring an election,
regardless of the percentage of cards ascertained, because
"governmental intervention is the rule of the day."' 44 Accord-

138. See supra notes 31-35 and accompanying text.
139. See supra notes 36-41 and accompanying text.
140. See generally JAMs P. BEGIN & EDWIN F. BEAL, THE PRACTICE OF COLLECTIVE

BARGAINNG (7th ed. 1985) (detailing the collective bargaining process since its inception
within the United States over two centuries ago).

141. Id. at 156.
142. Id. at 159-60.
143. Id. at 160.
144. Id. Another compelling reason not to voluntarily recognize a union is that re-

gardless of the employer's intentions, it is a § 8(a)(2) unfair labor practice (unlawful in-
terference) to recognize a union that is subsequently found not to have achieved majority
status. See International Ladies' Garment Workers v. NLRB (Bernhard-Altmann Texas
Corp.), 366 U.S. 731 (1961). The Court ruled that the employer has the burden of taking
reasonable precautions to verify the Umon's majority status. Id. at 739. It reasoned,

19319961
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ingly, the union may then opt for the second and more common
of the recognition methods; by petitioning the NLRB for a cer-
tification election.' 45 Upon certification, the union and the em-
ployer are obligated to negotiate a collective bargaining
agreement in good-faith.146

A union attempts to accomplish three objectives during col-
lective bargaining: (1) secure and improve the employees'
standard of living; (2) guarantee individual security against
fluctuating markets; and (3) ensure employee participation in
work and union activities. 147 Although the union may not
achieve all of these sometimes conflicting goals, its underlying
purpose is to increase employee participation in the establish-
ment of work-related conditions. 48

It is important to keep in mind that the parties do not have
to collectively bargain over every issue raised. 49 "The legal
duty to bargain in good faith, both in initial contract negotia-
tions and during the term of a contract, is limited to
mandatory subjects under § 8(a)(5) of the NLRA." 50 These is-
sues include but are not limited to the employees' wages,
hours, and other terms relating to working conditions.' 5'

'[Elven if mstakenly, the employees' rights have been invaded. It follows that prohib-
ited conduct cannot be excused by a showing of good faith" Id.

145. National Labor Relations Act, 29 U.S.C. §§ 151-169 (1988). Section 159(c)(1)(A)
provides:

Whenever a petition shall have been filed, in accordance with such regulations
as may be prescribed by the Board-

(A) by an employee or group of employees or any individual or labor or-
ganization acting in their behalf alleging that a substantial number of
employees (i) wish to be represented for collective bargaining and that
their employer declines to recognize their representative
(B) If the Board finds upon the record of such hearing that such a ques-
tion of representation exists, it shall direct an election, by secret ballot
and shall certify the results thereof.

29 U.S.C. § 159(c)(1)(A).
146. BEGIN & BEAL, supra note 140, at 203.
147. BEGIN & BEAL, supra note 140, at 97. Additional union objectives include the

facilitation of future collective bargaining and the promotion of legislation and public
policy. BEGIN & BFAL, supra note 140, at 97.

148. BEGIN & BEAL, supra note 140, at 97.
149. BEGIN & BEAL, supra note 140, at 203.
150. BEGIN & BEAL, supra note 140, at 203. See 29 U.S.C. § 158(a)(5) (1988). The

section states that it is an unfair labor practice for an employer to refuse to negotiate the
mandatory terms of collective bargaining as specified in § 159(a). For the terms of
§ 159(a), see supra note 26.

151. 29 U.S.C. § 159(a) (1988). Subjects other than those affecting wages, hours, and
working conditions are considered to be permissive subjects of collective bargaining. De-
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In spite of the recent decline in union membership1 52 and
the labor strifes of two professional sports leagues, 53 the po-
tential drawbacks of collective bargaining do not offset the
scholarship athletes' need for representation. The bottom line
is that scholarship athletes are asked to generate revenue, yet
they are prevented from negotiating the terms of their "em-
ployment." 54 The Alabama Supreme Court stated in 1979,
"The individual athlete has no voice or participation in the for-
mulation or interpretation of these rules and regulations gov-
erning his scholarship, even though these materially control
his conduct on and off the field. Thus in some circumstances
the college athlete may be placed in an unequal bargaining po-
sition." 55 In addition, the value of the athletic scholarship is
financially insignificant to the millions of dollars generated by
the athletes on behalf of their schools. 5 6 Accordingly, the ath-

termining the type of subject is crucial because an employer may not unilaterally imple-
ment a mandatory subject prior to reaching a lawful impasse. See Marion Crain,
Expanded Employee Drug-Detection Programs and the Public Good: Big Brother at the
Bargaining Table, 64 N.Y.U. L. REv. 1286, 1300 (1989).

An impasse is generally referred to as a situation where "good-faith negotiations
have exhausted the prospects of concluding an agreement.. " See Taft Broadcasting
Co., 163 N.L.R.B. 475,478(1967). Commentators have described the term as a collection
of circumstances that the Board and the courts will consider in determining whether the
parties have negotiated in good-faith and if "further discussions would be fi-aitless." ROB-
ERT A. Goin aw, BAsic TnEr ON LABOR LAw: UNIoNiZAToN AND COLLCTIE BARGAINNG
448 (1976).

152. Cr ARLFs CRAYPO, THE ECONOMiCS OF CoLLcTcvE BARGAinNG: CAsn STT-Dns iN
TnE PIvATE- SECTOR 5-6 (1986). Between 1980 and 1984, the percentage of union work-
ers decreased from 23% in 1980 to 18.8% in 1984. Id.

153. Major League Baseball and the National Hockey League both had labor
problems in 1994. Major League Baseball canceled the season weeks before the sched-
uled start of the playoffs. Marty Noble, Going. Going.. GON'E!, NEWSDAY, Sept. 15,
1994, at A82 (revealing that all but two owners, Peter Angelos (Baltimore) and Marge
Schott (Cincinnati) voted in favor of canceling the season). The National Hockey League
delayed the commencement of its regular season following a 105-day lockout that forced
the reduction of the regular season from 84 to 48 games. See Mark Everson, And the
Banner Lived Happily Ever After, N.Y. PosT, Jan. 20, 1995, at 100; Larry Brooks, It's
Devils' Tm To Drink From Cup, N.Y. PosT, Jan. 20, 1995, at 96-97.

154. The term "employment' is placed within the quotation marks to designate that
the courts have not yet considered scholarship athletes to be employees.

155. Gulf S. Conf. v. Boyd, 369 So. 2d 553, 558 (Ala. 1979) (holding that participation
in intercollegiate athletics is a property right).

156. See Jillian Kasky, Duke Beats The Top 25 Football Schools But Check Calteck,
MoNEY, Jan. 1995, at 20. The average fnancal aid award, i.e., tuition, fees, room and
board, and books, provided to the scholarship recipients of the Top 25 college football
teams (as of November 6, 1994) was $11,953. Id. Cf. Sinmnni, supra note 16, at 106
(commenting that m 1985, Division I college football programs spent $554,000, or 12% of
their total expenditures, on traveling expenses alone). See also Dieffenbach, supra note
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letes deserve to reap the rewards of their efforts by having
greater input in the formulation of NCAA policies.

A. The NCAA and Interstate Commerce

In order to invoke the rules and provisions listed within the
National Labor Relations Act, the employment in question
must affect interstate commerce.157 Courts have repeatedly
held that the NCAA and intercollegiate athletics are "engaged
in interstate commerce in numerous ways."158 For example,
the NCAA and its member institutions oversee and market in-
tercollegiate athletics in virtually every state, 59 sell nationally
syndicated and local television rights to NCAA sanctioned
events,160 and schedule tournaments and games that require
players, personnel, equipment and fans to travel across state
lines.161 It is clear, therefore, that intercollegiate athletics sat-
isfy the commerce reqmrements. For instance, the decision by
CBS to nationally televise a January 29, 1995 college basket-
ball game between Kentucky and Arkansas, in addition to
many similar contests, best illustrates this point.162

29, at 89 (suggesting that a college education does not compare financially to the millions
of dollars professional teams are spending on players).

157. 29 U.S.C. §§ 151-152(7) (1988). The Act expressly defines "commerceP as "trade,
traffic, commerce, transportation, or commumcation among the several States "Id.
§ 152(6).

158. NCAA v. Miller, 10 F.3d 633,638 (9th Cir. 1993) (holding that a Nevada statute
requiring the NCAA to provide Nevada institutions, employees, students, and boosters
accused of breaking NCAA rules additional due process rights violates the Commerce
Clause); see NCAA v. University of Oklahoma, 468 U.S. 85 (1984) (declaring the NCAA's
restrctive television plan an unreasonable restraint of free trade); see also Hennessey v.
NCAA, 564 F.2d 1136 (5th Cir. 1977) (upholding an NCAA rule restricting the number of
assistant coaches permitted per institution).

159. NCAA v. Miller, 10 F.3d at 638.
160. NCAA v. University of Okla., 468 U.S. at 99; see In BrefAthletics, Cm.oiR. oF

HIGHER EDUoc., Oct. 1, 1986, at 40. Purchasing the broadcasting rights to televise college
football has always been an expensive venture. For example, in 1986, ESPN and ABC
agreed to a four-year $71 million contract to nationally televise intercollegiate football
games on Saturday afternoons. Id.

161. NCAA v. Miller, 10 F.3d at 638; see, e.g., SPERBER, supra note 16, at 109-10. In
1983, the cost of transporting players, staff, and personnel from the West Point and Na-
val Academies for the annual Army-Navy game in Califorma surpassed $100,000.
SPERBER, supra note 16, at 109-10. Subsequently, the game has been played in either
Philadelphia or East Rutherford, New Jersey, sites closer to both academies. SPERBa,
supra note 16, at 109-10.

162. See Today's Radio/TV, N.Y. TmEs, Jan. 29, 1995, § 8 (Sports), at 14. It is esti-
mated that over two million fans watched Division-I college basketball during the 1993-
1994 season. See Dieffenbach, supra note 29, at 88.
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B. Scholarship Athletes Represent a Cross-Section of
Students Employed by Universities

The next hurdle in identifying athletes as employees is to
examine the inherent differences between the university's em-
ployment relationship with scholarship athletes and other stu-
dent employees who have generally been precluded from
collective bargaining. 163 In St. Clare's Hospital,64 the NLRB
delineated two categories of student workers employed by, or
on behalf of, educational institutions.1 6 5 The first group is
comprised of students employed in positions related to their
institutional or educational goals, such as medical interns and
residents. 6 6 Student cafeteria workers dominate the latter
group, which consists primarily of students attempting to sup-
plement their income.. 67

The difficulty in classifying scholarship athletes as mem-
bers of either group16  should result in the Board creating an
additional classification of student employees; a category spe-
cifically designed to examine the employment status of scholar-

163. See, e.g., Cedars-Sinm Medical Ctr., 223 N.L.R.B. 251 (1976) (holding that medi-
cal interns, residents and clinical fellows are not employees under § 2(3) of the National
Labor Relations Act because they are "primarily students").

164. 229 N.L.R.B. 1000 (1977).
165. Id. at 1001-02. The Board actually established four categories of student employ-

ees. Two of the categories are designated for students employed by their university,
while the remaining two categories are comprised of commercial employers. Id. One
group per each category is delegated for students employed in fields related to their edu-
cational goals, and the other is reserved for students working in unrelated areas. Id. For
the purpose of this analysis, the characteristics and policies concerning the two groups of
student employees employed by their university are examined.

166. Id.
167. Id. at 1001.
168. See Cau, supra note 87, at 73 (citing Wayne F. Blann, Intercollegiate Athletic

Competition and Students' Educational and Career Plans, J.C. STudmmt PERSONNEL,
115-18 (Mar. 1985)). Partially due to the uncertainty of reaching the NFL and NBA, it is
difficult to estimate the percentage of scholarslnp athletes who intend to pursue careers
not involving the playing ofsports. Id. In 1985, it was estimated that approximately 28%
of the college underclassmen who were athletes planned on pursuing a career in profes-
sional sports. CHu, supra note 87, at 73. But see Dieffenbach, supra note 29, at 87. Rick
Majerus, University of Utah head basketball coach, stated, "I think every player coming
into college has some sort ofaspirations of pro ball." Dieffenbach, supra note 29, at 87. By
comparison, however, it is relatively certain that a majority of medical interns plan to
practice medicine after completing the required training. Cedars-Sina; Medical Ctr., 223
N.L.R.B. at 253. It also believed that most student cafeteria workers obtain their posi-
tions to supplement their income. See Cornell Univ., 202 N.L.R.B. 290, 292 (1973). The
varying percentages in career objectives demonstrate just one of the distinguishing fea-
tures between scholarship athletes and other student employees.
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ship athletes.1 69  However, until this new criteria is
implemented, an analysis of previous cases and Board deci-
sions suggests that scholarship athletes, unlike their class-
mates, qualify as employees under the NLRA.170

1. Students Employed in Fields Related to Their
Educational Goals

The leading case excluding medical interns,"7" residents,'17 2

and clinical fellows' 3 from the protections afforded by the
NLRA is Cedars-Sinai Medical Center.174 In that case, thirty-
four interns, eighty-six residents and twenty-four clinical fel-
lows ("the housestaff') unsuccessfully sought recognition as an
appropriate bargaining unit.1 5 Although the housestaff at Ce-
dars-Sinai received an annual stipend"76 and a variety of fringe
benefits, 1 7 the NLRB reasoned that "lt is the educational re-
lationship that exists between the housestaff and Cedars-Sinai

169. 29 U.S.C. § 156 (1988). Section 6 explicitly provides the Board with the authority
to create rules that further the provisions and policies behind the National Labor Rela-
tions Act. The section states, 'The Board shall have authority from time to time to make,
amend, and rescind, in the manner proscribed by the Administrative Procedure Act, such
rules as may be necessary to carry out the provisions of this Act." Id.

170. See Introduction in Rrrwnnm COLLEGE ATwLncs, 12-13 (Judith Andre &
David N. James eds., 1991) (suggesting that being a student is not a legitimate rationale
for denying student-athletes employment status even though college football and basket-
ball would become the minor leagues of the NFL and the NBA); but see Dan Dieffenbach,
TEE GRADUATE, SPORT, Mar. 1995, at 88 (quoting Rick Majerus, head basketball
coach at the University of Utah, who claims that college basketball is already the minor
leagues for the NBA). Majerus stated, "All the NBA players come from the NCAA so we
are their minor-league system." Id.

171. Cedars-Sinai Medical Ctr., 223 N.L.RB. at 252. The term medical intern refers
to the first phase of post-medical school training. Id.

172. Id. at 253. A resident is a physician who successfiffly completes an internship
and is in the process of receiving specialized traimng in a specific area of medicine. Id.

173. Id. A clinical fellow is a physician who has completed both an internsip and a
residency and is attempting to become certified within a chosen specialty. Id

174. Cedars-Sinai Medical Ctr., 223 N.L.R.B. at 255. Cedars-Sinai is a private, non-
profit medical corporation affiliated with the University of California at Los Angeles
Medical School. Id. at 251. In 1976, the corporation offered medical internships and resi-
dencmes in medicine, pediatrics, surgery, obstetrics and gynecology, pathology, psycua-
try, and radiology. Id at 252.

175. Id. Before enrolling in a medical intern, resident, or a clinical fellow program,
the housestaff member must have previously obtained his or her medical degree. Id.

176. Cedars-Sinai Medical Ctr., 223 N.L.R.B. at 252. The stipend was considered to
be a 'scholarship," and the amount was determined "on a graduated basis ranging from
first-year intern to a ffth-year resident."Id. The typ e of service provided and the amount
of time offered by the housestaffwas not a factor in appropriating the stipend. Id.

177. Id. Included within the list ofbenefits provided to the housestaffwere the follow-
ing: medical and dental care, annual vacations, paid holidays, uniforms, meals while on
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(a teaching hospital) which leads us to conclude that the
housestaff are students rather than employees... ."1 7" Conse-
quently, the housestaff were denied the right to collectively
bargain due to the Board's perception that they were "primar-
ily students" motivated by educational goals. 79

Similarly, in Leland Stanford Junzor University,180 the
Board refused to recognize eighty-three research assistants in
Stanford's Physics Department as employees because complet-
ing the graduate program was a prerequisite for obtaining a
Ph.D. degree.181 The Board concluded that the research assist-
ants were "primarily students" whose educational objectives
superseded their employment goals.'8 2 The decisions in Ce-
dars-Sinai Medical Center and Leland Stanford Junior Uni-
versity delineate a three-pronged explanation for excluding
students employed within fields related to their educational
goals from collective bargaining units: (1) they are primarily
students;183 (2) obtaining a college degree takes precedent over
employment; and (3) training or education is required to earn a
degree or to practice professionally. 84

duty, and malpractice insurance. However, members of the housestaff did not qualify for
retirement benefits. Id.

178. Id. at 253.
179. Cedar-Sinaz Medical Ctr., 223 N.L.RB. at 253; Kansas City Gen. Hosp. and

Medical Ctr., 225 N.LRB. 108 (1976). In California, physicians are required to complete
an internship from a certified program before practicing medicine within the State. Ce-
dars-Sinaz Medical Cr., 223 N.L.R.B. at 251.

180. 214 N.L.R.B. 621 (1974).
181. Leland Stanford Junior Univ., 214 N.L.R.B. at 621; see Adelphi Umv., 195

N.L.R.B. 639 (1972) (refusing to include graduate assistants within a bargaining unit
that included faculty members because the assistants were "primarily students").

182. Leland Stanford Junior Unw., 214 N.L.R.B. at 622. The number of hours re-
quired to work per week was left to the discretion of the research assistants. Id. at n.6.
Tns highlights a significant difference between research assistants and scholarship ath-
letes. College athletes are required to endure practices, workouts and meetings whose
lengths are determined by the NCAA and the University's coaching staff. See Cozzillio,
supra note 10, at 1367.

183. Cedars Sinai Medical Ctr., 223 N.L.R.B. at 251; Leland Stanford Junior Univ.,
214 N.L.R.B. at 621. The Board asserts an argument similar to the one offered in
Rensing, where the Indiana Supreme Court held that an employment relationship did
not exist between a University and its scholarship athletes. Rensing, 444 N.E.2d at 1773.
See supra part III.

184. See Cedars-Sinai Medical Ctr., 223 N.L.R.B at 253-54; Leland Stanford Junior
Univ., 214 N.L.R.B. at 622-23; Kansas City Gen. Hosp. and Medical Ctr., 225 N.L.R.B. at
109; Adelphi Univ., 195 N.L.R.B. at 640.
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a. The Nature of the Relationship Prevents
Scholarship Athletes from Being 'Primarily
Students"

Regardless of the student-athlete's individual career objec-
tives, the amount of time required, 8 5 the tremendous efforts
put forth, and the restrictions imposed by the NCAA and its
member institutions make it extremely difficult to accept that
scholarship athletes are primarily students.8 6 According to a
1994 NCAA survey, the graduation rate for college football
players at the Top 25 Division I-A football programs was ffty-
seven percent, eight percentage points lower than the schools'
general student bodies.'8 7 The largest discrepancy occurred at
Ohio State Umversity, where only twenty-nine percent of the
football players earned degrees compared to fifty-nine percent
of the overall student population. 8 The University of Florida
fared a little better, as thirty-seven percent of Gator football
players fulfilled their degree requirements compared to sixty-
three percent of the school's remaimng students.8 9

185. See Douglas Lederman, Many College Athletes Favor Limits on the Time They
Spend on Sports, CBRoN. Op HIGHER EDUC., Sept. 20,1989, at A44. A 1988 NCAA study
reported that Division I college football and basketball players spent approximately five
more hours per week on athletics than they did studying. Id. The athletes revealed that
on average, they devoted 30 hours a week to their teams compared to 25 hours a week for
academics. One football player criticized the lack of time allocated for studying by com-
menting, TFootball is made No. 1 priority by the coaches. It is my full-timejob. I have no
time to find myself academically.'" Id.

186. SPERBER, supra note 16, at 297 (citing a statistic that from 1973 to 1985, Mem-
phis State Umversity graduated only four basketball players) (emphasis added); see
Guttmann, supra note 74, at 25. 'When asked to analyze a debate for Speech Communica-
tion 380, a Umversity of Southern California athlete wrote, "I when went John because
He had a point on girl that I couldn't not again, so that made me think girl don't have
body for lady unless they wont that why I went with John." Guttnann, supra note 74, at
25.

187. Kasky, supra note 156, at 20. The college teams studied were selected from the
USA/CNN Top 25 Poll as of November 26,1994. The 1994 report tracked the graduation
rates of college football players who had entered college m 1987. Kasky, supra note 156,
at 20. In other words, the results depict the percentage of football players who graduated
college in six years. But see Debra E. Blum,AreAthletes Graduating.: NCAA Study Gives
Credence to Both Sides in Academw.Standards Debate, CHRoN. oF HIGHER Enuc., July 6,
1994, at A38. When expanding the study to include all of the scholarslp athletes partici-
pating in Division I athletics, the athletes' graduation rate remained at 57%. However,
the graduation rates for the general student body during the same six-year time period
decreased to 56%. Id.

188. Kasky, supra note 156, at 20 (emphasis added).
189. Kasky, supra note 156, at 20. However, some schools reported ngher graduation

rates for football players compared to their overall student bodies. Kasky, supra note
156, at 20. For example, the football players at Duke Umversity graduated at a rate of
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In spite of the athletes' low graduation rates and the per-
plexing comments of some university administrators, the
NCAA Presidents Commission recently proposed reducing the
mnnimum academic standards for obtaining first-year athletic
eligibility. 90 The proposal, which was rejected by the NCAA's
member institutions,191 stipulated that high school students
with an overall grade point average of 2.5 or higher in college
preparatory courses would be eligible to receive a scholarship
and participate in practice drills regardless of their results on
the SATs or the American College Tests ("ACT"). 92 If passed,
this proposal would have modified the existing rule that pro-
hibits partial qualifiers from competing in games, practicing
with their teammates, and receiving athletic scholarships. 93

The NCAA Presidents' suggestion to lower academic stan-
dards by disregarding student performance on standardized
tests1 94 and allowing otherwise ineligible students to compete

96% as opposed to 95% for the general student population. The other schools falling into
this category of academic excellence were: Boston College, Penn State, the Umversity of
Oregon, Colorado State, Mississippi State, the Umversity of Tennessee, Brigham Young
and the Umversity of Utah. Kasky, supra note 156, at 20.

190. Jack McCallum & Alexander Wolff, Scorecard, SPoRTs ILLUsTRATED, Oct. 10,
1994, at 15-16. The proposal was recommended at the 1995 NCAA Convention. Id.

191. See Ivan Maisel, Wild About Husky Hoops, NEWSDAY, Jan. 18, 1995, at A60.
192. McCallum & Wolff, supra note 190, at 15. However, a partial qualifier, a student

who does not score high enough on the standardized test to qualify for first-year athletic
eligibility but graduated from iugh school with a 2.500 or higher overall grade point aver-
age, would still be ineligible to compete in games throughout the first year of college.
NCAA MANUAL, supra note 6, §§ 14.02.9.2., 14.3.1.1-14.3.1.1.1. The present system,
which is scheduled to remain in effect until August 1, 1995, calculates first year athletic
eligibility by performing a cross tabulation of the mcoming athlete's G.P.A. in college
preparatory courses, i.e., three years ofEnglish, two years of mathematics, two years of a
natural or physical science, including one laboratory course if offered by the ugh school,
two years of social science, two years of additional academic courses, and his or her re-
sults on the SAT or the ACT. NCAA MANUAL, supra note 6, §§ 14.3.1.1-14.3.1.1.1.

193. NCAA MANuAL, supra note 6, § 14.3.2.1. The Manual's section entitled Eligibil-
ity for Financial Azd, Practice and Competition - Partial Qualifier and Nonqualifier
provides:

Divison I. An entering freshman with no previous college attendance who en-
rolls in a Division I institution and who is a partial qualifier . may receive
financial aid... that is not from an athletic source and is based on financial
need only, consistent with institutional and conference regulations, but may not
practice or compete during the first academic year in residence.

NCAA MANUAL, supra note 6, § 14.3.2.1.
194. See McCallum & Wolff, supra note 190, at 15. The use of standardized tests

continue to be a factor in the admissions process. See, e.g., HOFSTRA LAW SCHOOL APPLI-
cATIoN BROCHURE 58, (Robert L. Douglas ed. Oct. 1993). The brochure states, "The
Class of 1996, wuch entered the Law School in August 1993, had a Law School Aduns-
sion Test median score of 156 and a cumulative undergraduate grade point average me-
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in practice demonstrates that "educating" students is not the
NCAA's primary concern.195 Although there may be some
merit to the argument that both the academically ineligible
student and the university may benefit from the student's par-
ticipation in practice, i.e., the athlete will become familiar with
his teammates both on and off the court, practice prevents the
player's skills from deteriorating, and there is heightened mo-
tivation to satisfy academic requirements, 96 the student's best
interests are once again being overlooked. 97

Moreover, the Presidents' proposal is a "win-win" situation
for college coaches. In addition to instructing and developing a
young player who may or may not contribute to the team the
following year, the coaches can use these academically ineligi-
ble first-year students to motivate the team's regulars on a
daily basis. However, there are no guarantees for the ath-
lete.19 For example, if the partial qualifier does not fulfill the
coach's expectations during the "year-long tryout," or if he is
seriously injured, the university is under no obligation to re-
new his scholarship. 99 Consequently, not only has the player
taken time away from studying but also subjected himself to
additional risks without having an opportunity to perform
under game-conditions.

If the NCAA was truly looking after the students' best in-

dian of 3.25. It should be noted, however, that the LSAT and undergraduate record,
although important, are not determinative." Id.

195. See Dieffenbach, supra note 29, at 88 (quoting Charles Grantham, former execu-
tive director of the National Basketball Players Association, who stated that education at
some institutions "has taken a backseat"). See also Athletics Notes, CnRoN. Or HIGHER
EDuc., Apr. 6, 1994, at A54. Professors at the Unversity of New Mexico passed an advi-
sory resolution to cease all intercollegiate athletics at the Southwestern school. The mea-
sure, which does not have binding authority, was designed to facilitate discussion on the
direction of college athletics after the school permitted a basketball player to "drop and
add two courses" late in the semester to retain ins athletic eligibility. Id.

196. See McCallum & Wolff, supra note 190, at 15-16.
197. See CHu, supra note 87, at 109. One method employed by coaches to preserve

their students' athletic eligibility is to have them bypass upper-level courses by fre,-
quently changing their declared majors. CHu, supra note 87, at 109. Although not condu-
cive for learning purposes, this gives the athletes a better chance to remain acadencally
eligible for the balance of their college days. See, e.g. Steve Wulf, Scorecard, SPoRTs Ir.
LUSTRATED, Apr. 24, 1989, at 13 (commenting that during his three years of playing col-
lege football at the Umversity of Iowa, Ronnie Harmons class schedule included only one
course within Ins major (computer science), while he took courses such as watercolor
painting and billiards).

198. See McCallum & Wolff, supra note 190, at 15-16.
199. See NCAA MANUAL, supra note 6, § 15.3.5.1.

202 [Vol. 6
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terests, the Presidents would have proposed that partial quali-
fiers are entitled to keep their scholarships, yet may not
participate in practices or games until they have fulfilled all
institutional and NCAA academic requirements.20 0 This rec-
ommendation, in addition to offering "underprepared" student-
athletes an opportunity to gradually acclimate themselves to
college, reinforces a concept that has been mentioned yet has
rarely been enforced - the students' education takes prece-
dence over intercollegiate athletics.2 0 1

b. Further Evidence That the Educational Goals of
Scholarship Athletes Do Not Always Supersede
Their Athletic Objectives

Unlike the situations involving medical interns202 and
graduate research assistants,0 3 the educational goals of schol-
arship athletes do not take precedent over their experiences on
the playing field.20 4 In a disturbing story regarding the Uni-
versity of Massachusetts Basketball program ('UMass"), the
Boston Globe20 5 reported that the Northeastern school, similar
to most Division I institutions, relaxes its admission require-
ments for incoming basketball recruits.20 6 According to the ar-

200. Cf. NCAA MANUAL, supra note 6, § 14.3.2.1.1 (partial qualifiers, whether they
were recruited or walked-on, are ineligible to receive athletically-based financial assist-
ance and may not participate in their team's practices or games). However, they are
eligible for other forms of financial aid. NCAA MAxuAL, supra note 6, § 14.3.2.1.1 (fresh-
man partial qualifiers may receive "nonathletics institutional financial aid").

201. See Rensig v. Indiana State Umv., 444 N.B.2d 1170,1173-74 (1983). According
to former Notre Dame University basketball coach Digger Phelps, college players have
been paid (illegally) since at least 1982, and the NCAA has not done enough to discour-
age tins behavior. He commented,

There is a going underground price for players. It is $10,000 a year and $40,000
for their varsity career. And ifthe NCAA continues to levy such weak punish-
ments on colleges for violations, the going rate is sure to climb to $100,000 a
career in a couple of years. It's worth it to these schools to take the risk.

Gordon S. White Jr., Coach Says Colleges Pay Stars $10,000 a Year, N.Y. Tzms, Mar. 26,
1982, at A22.

202. Cedars.Sinar Medical Ctr., 223 N.L.R.B. at 251, 253.
203. Leland Stanford Junwr Univ., 214 N.L.R.B. at 621-22.
204. See znfra notes 205-17. The statement is not mtended to suggest that all scholar-

ship athletes are more concerned with their statistics than earning college degrees.
Rather, it is used to demonstrate that in a billion-dollar business such as intercollegiate
athletics, the students' academic responsibilities are often overlooked.

205. Daniel Golden, High Rank, Low Grades, BosTON GLOBE, Oct. 19, 1994, at 1, 12.
Unfortunately, the Globe demonstrated poor judgment by printing the names and grade
point averages of six UMass basketball players without obtaining their consent. Id.

206. Id. But see NCAA MANUAL, supra note 6, § 14.1.5.1.1. The manual specifically
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ticle's author Daniel Golden, TJMass basketball players did not
compare favorably to the rest of the student body on the college
entrance exams. While the average SAT score of the univer-
sity's first-year students was approximately 1000, the school's
basketball players averaged a combined score of just 790.207

The importance of academics continued to be neglected af-
ter the UMass players were admitted. For example, one senior
player who was suspended 20 by head coach John Calipari af-
ter missing classes during the 1994 spring semester stated, "I
was so worried about basketball and getting to the Final
Four209 that I let classes slip my mind .... 2 10 Moreover, four
of the thirteen scholarship athletes on Coach Calipari's 1994
team were on academic probation because their overall grade-
point averages fell below the mandatory 2.0, or C, average.211

The Umversity of Massachusetts' student handbook states
that students who maintain a grade-point average of 2.0 or be-
low are not in "good standing. 2 1 - Since only athletes in "good
academic standing" are eligible to compete intercollegiately, 13

the four UMass basketball players should have been ineligible
until they improved their standing. Why then, were the play-
ers not removed from the team?

In response to this question, Nancy Fitzpatrick, the univer-
sity's registrar, noted that "the handbook is not the final

allows the university to implement separate entrance requirements regarding athletes if
these alternative provisions are contained within an official university document. NCAA
M N AL, supra note 6, § 14.1.5.1.1.

207. G lden, supra note 205, at 12. The schoors football players averaged a combined
score of 844. Golden, supra note 205, at 12.

208. Golden, supra note 205, at 12. Although the player was suspended for three
games during the 1994-1995 season, two of those games were exhibition contests that are
not included within the team's overall record. However, the player did miss UMass' sea-
son opener against defending national champion Arkansas. Golden, supra note 205, at
12.

209. UMass was defeated by the University of Maryland in the second round of the
1994 NCAA College Basketball Tournament. See William C. Rhoden, O.C.A.A Tourna-
ment: Midwest; Unheralded Maryland Jolts UMass, N.Y. Tzms, Mar. 20,1994, § 8, at 1.

210. Golden, supra note 205, at 12. The player received a failing grade in "Psychology
of Sport and Physical Activity" and D's in both 'Sports Broadcasting" and "Sociology of
Sport and Physical Activity." Golden, supra note 205, at 12.

211. Golden, supra note 205, at 1.
212. Golden, supra note 205, at 12.
213. NCAA MA LU,, supra note 6, § 14.01.1. Section 14.01.1, entitledAcademic Sta-

tus, provides that all student-athletes must be in"good acadenc standing" at their insti-
tution to be eligible to compete athletically.

[Vol. 6
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word."2 14 Due to an NCAA provision that allows each institu-
tion to define "good academic standing,"215 the university may
disregard its stated policies to protect its athletes' eligibility.
Ms. Fitzpatrick added that the real policy, in spite of what is
stated within the handbook, is that all students are in "good
standing" and eligible to compete athletically unless they have
been suspended or dismissed from the university.16 This dem-
onstration of neglect and disregard for the athletes' best inter-
ests by the NCAA, the umversities, and the student-athletes
themselves reinforces the notion that college athletics is not
about educating students. 1 7

c. Playing Intercollegiate Sports Is Not a Prerequisite
for Becoming a Professional Athlete

In Cedars-Sinai, the NLRB emphasized that successfully
completing a post-medical school internship was a prerequisite
for practicing medicine within the state of California. 8 How-
ever, this policy runs contrary to the operating procedures of
professional sports leagues that embrace student-athletes on
the basis of their athletic talents and not their degree sta-
tus.2 1 9 In fact, sixty percent of the college football and basket-
ball players drafted in 1989 had not obtained college
diplomas. 20 Specifically, of the seven football players drafted

214. Golden, supra note 205, at 13.
215. NCAA A.uAL, supra note 6, § 14.01.1.1.
216. Golden, supra note 205, at 13. A student may be suspended from the Umversity

of Massachusetts if Ins overall grade-point average remains below 2.00 for two consecu-
tive semesters. Golden, supra note 205, at 13.

217. Johnson, supra note 27, at 99-101; see Joanna Davenport, From Crew to Com-
mercialism - The Paradox of Sport In Higher Education, In SPORT MD HIGHER EDUC., 5,
14 (Donald Chu et al. eds., 1985) (commenting that a Big Ten Conference member once
altered its final examination schedule so that its students would be able to attend the
football team's bowl game).

218. Cedars-Sinai Medical Ctr., 223 N.L.R.B. at 253. See discussion supra notes 171-
79 and accompanying text.

219. See, e.g., David DuPree, ABA Moms Nurtured Sons' Early Dreams of Glory, USA
TODAY, Apr. 27, 1989, at 10C. Isiah Thomas, formerly of the NBA's Detroit Pistons, left
the University of Indiana prior to completing his degree requirements to begin his pro-
fessional basketball career. Thomas did, however, subsequently return to Indiana to
earn his degree. Id. In addition, former basketball legend Magic Johnson left Michigan
State University during his sophomore year after being drafted by the Los Angeles Lak-
ers. Nuggets, Hornets Talk Trade Denver Would Get Top Draft Pick, USA TODAY, June 6,
1991, at 30.

220. Douglas Lederman, Athletics Notes, CHRoN. OF HEGHE_ EDuc., Aug. 1, 1990, at
AS0. Of the 54 basketball players selected m the 1989 NBA Draft, only 26 (48%) had

1996] 205
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from Florida State University and the eight football and bas-
ketball players taken from the University of Houston, not a
single athlete had fulfilled all of his degree requirements.22 '

Student-athletes are also permitted to apply for the Na-
tional Basketball Association and National Football League
Drafts as underclassmen in exchange for forfeiting their re-
main g college athletic eligibility.22  For example, between
1971 and 1994, 164 of the 259 underclassmen that have en-
tered the NBA Draft have been selected by the various
clubs.22 In addition to being drafted prior to graduation, a few
players have reached the NBA and the NFL without playing
for Division I college programs, if they attended college at
all. 4 For example, Kevin Garnett, a nineteen year old center,
chose to follow this path, and he was rewarded when the Min-
nesota Timberwolves drafted him during the first round of the
1995 NBA Draft.2 25

graduated from their institutions. Id. By comparison, only 38% of the 331 college players
taken during that year's NFL Draft had earned ther degrees. Id.

221. Id.
222. See Terps' Smith Leads Youth Parade, TAMPA Tam., June 29, 1995, at 1. The

first five players drafted in the 1995 NBA Draft left school early to sign professional
contracts. Id. Four of the players; Joe Smith, Antomo McDyess, Jerry Stackhouse, and
Rasheed Wallace, were sophomores m college, and the fifth player, Kevin Garnett, had
just graduated from high school. Id.; see znfra notes 224-25 and accompanying text.

However, section 12.2.4.2.1 of the NCAA Manual, which was adopted in November
1994, enables college basketball players to enter the NBA Draft and still retain their
athletic eligibility if they withdraw their names from consideration no later than 30 days
following the draft. The provision states:

Exception-Professronal Basketball Draft. A student-athlete in the sport of bas-
ketball may enter a professional league's draft one time during his or her col-
legiate career without jeopardizing eligibility in that sport, provided that the
student-athlete declares his or her intention to resume mtercollegiate participa-
tion within 30 days after the draft.

See 14CAA MiANuA, supra note 6, § 12.2.4.2. For an example of a student-athlete exercis-
mg this right, see Lenard Returning to School, NEWSDAY, July 13, 1994, at A59. Voshon
Lenard demded to return to the Umversity of Minnesota for his semor year after being
drafted in the 2nd Round of the 1994 NBA Draft by the Milwaukee Bucks. Id. However,
the Bucks retained Lenard's rights for the 1995 Draft. Id. Lenard currently plays for the
Miann Heat.

223. Dieffenbach, supra note 29, at 89.
224. See, e.g., Filip Bondy, Thunder in the Heartland, DAILY NEws, Oct. 27, 1994, at

79 (outlining the professional basketball career of Darryl Dawkins, which began in 1975
when the high school graduate signed with the Philadelpla 76ers).

225. Paul Schwartz, No Ordinary Joe, N.Y. POST, June 29, 1995, at 80. Garnett be-
came the first basketball player to enter the NBA without enrolling in college since 1975,
when Darryl Dawkms joined the league. Id. Moses Malone was another basketball
player who bypassed college to play professional basketball Guttmann, supra note 74, at
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In Cedars-Sinai, the Board identified another characteristic
that distinguishes scholarship athletes from medical in-
terns.226 Commenting on the bright futures that await the
medical interns, the Board stated, "Following [the] completion
of their programs . . .the majority of the housestaff go into
private practice and others go into group practices or accept
positions with health organizations."22 However, scholarship
athletes are not as fortunate, as the vast majority of their ca-
reers terminate after college.228 The Division I-A Football Poll
highlighted the fierce competition for a limited number of
available professional football positions. 29 When asked to es-
timate the percentage of their players who have played "some
form of professional football" 230 after leaving school, eight
coaches responded less than ten percent, three replied fewer
than five percent, and the remaining three answered under
two percent.231 These results further support the conclusion
that scholarship athletes should be excluded from the Board's
student employment category that includes medical interns,
Ph.D. candidates, and graduate research assistants.2 32

2. Students Employed in Positions Unrelated to Their
Educational Goals

Scholarship athletes also lack a "sufficient community of in-
terest"233 with those students employed in fields unrelated to

89. As a high school graduate, Malone signed a $3 million contract with the Utah Stars of
the now defimet American Basketball Association. Guttmann, supra note 74, at 89.

226. 223 N.L.R.B. 251 (1976).
227. Id. at 253.
228. -See CiU, supra note 87, at 73 (commenting on the difficulties of becoming a pro-

fessional athlete).
229. See Diviston I-A College Football Coaches'Poll, supra notes 61-62 and accompa-

nying text.
230. "Forms" ofprofessional football include the National Football League, the Cana-

dian Football League, Arena Football and the World League.
231. See supra note 61 and accompanying text [results of the Coaches Poll are on file

with the author]. The poll included the coaches from the best college football programs in
the nation. It is anticipated that the percentages for players making the NFL are even
more discouraging at the remaining Division I-A college football institutions.

232. See St. Clare's Hosp., 229 N.L.R.B. at 1001-02.
233. See NLRB v. Purnell's Pride, Inc., 609 F.2d 1153, 1156 (5th Cir. 1980). In deter-
ining an appropriate bargaining unit, the Board relies upon a series of factors whnch

are referred to as the groups' community of interests. These factors include: (l) similarity
in earnings, training, working conditions, and the nature of the work- (2) frequency of
employee contact and interchange; (3) geographical proximity; (4) common supervision;
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their career and educational goals.234 The Board's reasoning
for excluding student cafeteria workers235 from collective bar-
gaining units is that their employment is "merely incidental"
to their primary objective of acquiring an education, and, in
most cases, is designed to supplement their financial re-
sources.2 36 Moreover, since the student's enrollment at the in-
stitution is generally required,237 the Board has been
influenced by the temporary, or transitory, nature of the stu-
dent's employment.238

In Saga Food Services, 39 seventy-three part-time student
cafeteria workers, employed by a food service company on be-
half of the University of California at Davis, were excluded
from a bargaining unit that included eleven full-time non-
students .240 Citing the brevity of the part-time student's em-
ployment,4 1 the Board concluded, "[It] has excluded students
from units of employees at campus-related facilities, whether
operated by the universities involved or by contractors [on] be-
half of the universities, on the basis of their separate interests
and the fact that the students' employment was incidental to
their academic objectives."242

The Board used a similar argument to exclude twelve part-
time student janitors from a unit of full-time employees at the
San Francisco Art Institute. 43 In that decision, however, the
Board considered the possibility of recognizing a collective bar-

(5) prior history of bargaining; (6) the employees' opinions; and (7) union organization.
Id. For a description of the two types of collective bargaining units, see supra note 50.

234. St. Clare's Hosp., 229 N.L.R.B. at 1001.
235. Saga Food Serv., 212 N.L.R.B. 786 (1974); Cornell Univ., 202 N.L.R.B. 290

(1973).
236. Saga Food Serv., 212 N.L.R.B. at 787.
237. Compare Barnard College, 204 N.T.R.B. 1134 (1973) (noting that the institution

set aside 10 part-time student related positions for its students) with NCAA MANuAL,
supra note 6, § 14.1.5.1 (to maintain their athletic eligibility, student-athletes must be
enrolled at their institution).

238. St. Clare's Hosp., 229 N.L.R.B. at 1001; San Francisco Art Iust., 226 N.L.R.B.
1251, 1252 (1976).

239. 212 N.L.R.B. at 786.
240. Id. at 786-87.
241. Id. The student employees scheduled hours only during the academc year. Id. at

786.
242. Id. at 787; see Duke Univ., 306 N.L.R.B. 555 (1992) (noting that both parties

agreed to exclude part-time students from an appropriate bargaining unit); San Fran-
cwco Art Inst., 226 N.L.R.B. at 1251; Cornell Univ., 202 N.L.R.B. at 292; Barnard Col-
lege, 204 N.L.RLB. at 1135.

243. 226 N.L.R.B. 1251, 1251-52 (1976).
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gaining unit comprised entirely of part-time student jani-
tors.244 Nonetheless, the notion was summarily dismissed
because of "the brief nature of the students' employment ten-
ure, by the nature of compensation for some of the students,2 45

and by the fact that students are concerned primarily with
their studies .... "246

a. Intercollegiate Athletics Is Not "Merely Incidental"
to Obtaining an Education

Although a majority of scholarship athletes' career objec-
tives do not include playing professional sports,2 7 the argu-
ment that playing Division I-A college athletics is "merely
incidental" to the students' primary interest of acquiring an
education is unsubstantiated.248 Describing the insignificance
of the student-athlete's college education, John Palmer, a biol-
ogy professor at the University of Massachusetts, stated,
"They're [the athletes] just brought in to play some game.
They don't get a very good education, if they get one at all."2 4 9

With so much riding on each victory, it is only natural that
performances on the field take precedence over the students'
classroom achievements. 250 The author witnessed this first-
hand while trying out as a college first-year placekicker.2 51

During one of the team's spring practices, a high-spirited de-
bate took place between an assistant coach and a player re-
garding the scheduling of classes. During their conversation,
the coach reminded the player, who is currently playing in the

244. Id. at 1252. The Petitioners raised the issue in the alternative. The Board com-
mented that this request was "rare," since the exclusion of part-time employees from a
bargaining unit containing fll-time employees generally precluded them from union
representation entirely. Id.

245. Id. at 1251. Of the 12 part-time studentjanitors, four received scholarships, two
were in work-study programs and the remaining six received an hourly wage or a salary.
Id.

246. Id. at 1252.
247. See CHu, supra note 87, at 73.
248. See Saga Food Serv., 212 N.L.R.B. at 787.
249. Golden, supra note 205, at 13. The graduation rates for college football players

suggests that education is not a primary concern. See supra notes 186-89 and accompa-
nying text.

250. See Goldman, supra note 3, at 206 (suggesting that the NCAA and its member
institutions do not always offer the education that student-athletes are promised).

251. The author attended Northeast State University that fields both Division I-A
college football and basketball teams. In 1990, he was dropped from the football team
approximately two weeks before the annual mitrasquad spring game.
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National Football League, that he should avoid registering for
late afternoon and early evening courses because they con-
flicted with practice and team meetings.- 52 Although the
coach's request may not appear overbearing, it is important to
put in perspective that colleges do not offer degrees in football,
and the student-athletes' academic responsibilities sometimes
include attending required courses which may or may not in-
terfere with their athletic schedules. Unfortunately, the
coach's interference is consistent with the NCAA's self-pro-
claimed purpose of "mamtain[ing] intercollegiate athletics as
an integral part of the educational program ... "253 What
could be more zntegral than a coach recommending to a stu-
dent-athlete, whose playing time is determined by the coach-
ing staff, that he refrain from selecting classes that begin after
1:10 p.m.? 254

Further evidence that collegiate athletics is not "merely in-
cidental" to obtaining an education became evident in Novem-
ber 1994, when the NCAA released the results of an eighteen
month investigation into alleged improprieties by the Univer-
sity of Houston's football staff.2 55 The University was only
given a slap on the wrist after the NCAA determined that
members of its coaching staff "oversaw illegal football prac-
tices, made improper contact with recruits and provided one
player a scholarship when he did not meet minimum academic
standards."56 The NCAA reasoned that imposing penalties or
sanctions against the school was inappropriate since these
were only minor infractions.257

Interestingly, the NCAA Enforcement Summary258 indi-
cates that the University of Houston football program has been
publicly disciplined or reprimanded on four previous occasions

252. Practice immediately followed the daily positional meetings, which began at ap-
proximately 3:00 pm. Each player was required to be dressed and taped before entering
Is respective meeting.
253. See NCAA MANuAL, supra note 6, § 1.3.1 (emphasis added).
254. Classes that began at 1:10 p.m. concluded by 2:30 p.m. Although some excep-

tions were tolerated, players scheduling courses during this time period had approxi-
mately 30 minutes to travel to the team's training facility, get dressed, and taped.

255. West Virgznza Tops No. 22 Syracuse, AsBuny PAnx PiEss, Nov. 25, 1994, at D9.
256. Id. (emphasis added).
257. Id. If the NCAA had categorized the staffs imsconduct as major violations, then

the football program could have been placed on probation. Id.
258. NATIONAL COLLEGIATE ATmLTIC ASSOCIATION ENFORCEMENT SuINMARY (1991 &

Supp. 1993) [hereinafter NCAA ENFoRCMENT S-mmARY].
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for similar infractions dating back to 1964.259 In 1988, the pro-
gram was placed on probation for three years, prohibited from
bowl appearances for two years and banned from television for
one year after its coaches were found to have provided im-
proper financial aid, lodging, transportation, benefits, and em-
ployment to players and recruits.260 These instances were just
a few of the 436 occasions that the NCAA took "public discipli-
nary action" against its member institutions for violating
NCAA rules from 1952 to 1993.261

b. Learning Does Not Preclude Employment

According to the NLRB, the education offered by a univer-
sity impedes students' attempts to achieve "employee" status
under § 2(3) of the NLRA.262 However, if learning on the job
necessarily disqualified workers from employment status, then
collective bargaining would become antiquated and obsolete.263

For instance, the drug policy recently agreed to by the NFL
players would require them to dismiss the National Football
League Players Association ("NFLPA") as their exclusive bar-
gaining representative. The policy, which expressly inter-
twines education and professional athletics, emphasizes the
"education, evaluation and treatment" of players regarding al-
cohol and drug abuse.264

Moreover, in Regents of the University of Michigan v. Michi-

259. Id. at 6-7, 15,31. In reverse chronological order, the NCAA imposed penalties or
publicly reprimanded the University of Houston's football program in 1988, 1977, 1966,
and 1964. Id.

260. Id. at 31.
261. Id. at 2.
262. See, e.g., San Francisco Art Inst., 226 N.L.R.B. at 1251. Referring to cases where

it found students to be employees under the NLRA, the Board noted, "In only one
were students working for the educational institution they attended, and in that case the
Board found that it would be inappropriate to direct an election in a separate student
unit." Id. at 1252. But see Cedars.Sinai Medical Ctr., 223 N.L.R.B. at 254 (Fanning, dis-
senting). Member Fanning argued, "Since the statutory exclusions [of the NLRA] do not
mention and the policy underlying the nonstatutory exclusions does not reach 'students,'
the relationship between 'student and 'employee' cannot be said to be mutually exclu-
sive." Id.

263. See Regents of Unw. of Mich., 204 N.W.2d at 226 (suggesting that employees in
all professions continue to learn); see Cedars.Sina Medical Ctr., 223 N.L.R.B. at 254,
257 (Fanning, dissenting) (arguing that learning is distinct from employment).

264. NF4, Players' Assoctation Agreed on Expanded Drug Abuse Policy, NEWSDAY,

Oct. 29, 1994, at A29 (emphasis added). The new agreement mandates that a player's
drug and alcohol treatment is covered provided the player cooperates with his evaluation
and treatment. Id.
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gan Employment Relations Commission,265 the Michigan
Supreme Court concluded that the University's medical in-
terns, residents, and post-doctoral fellows were employees
under the state's Public Employees Relations Act.266 Rejecting
the argument that students and employees are mutually exclu-
sive categories, the court reasoned, "acquiring new skills does
not detract from the findings... that they may organize as
employees . . . Members of all professions continue their
learning throughout their careers."267

c. Intercollegiate Athletics Is a Full-Time Posztion

In San Francisco Art Instttute and Saga Food Services re-
spectively, the Board excluded student janitors and food ser-
vice employees from appropriate collective bargaining units
because of the brief and inconsistent nature of their employ-
ment.268 The Board's decision in San Franczsco Art Institute
was predicated on the belief that, "[situdent janitors work[ed]
approximately [twenty] hours a week. Additionally, student
janitors' work schedules [were] tailored to accommodate their
commitments as students."269 Furthermore, the students at
the art institute were employed on a semester-by-semester ba-
sis as opposed to year-round.27 0

The conclusions in San Francisco Art Institute and Saga
Food Services may have been appropriate based on the facts
presented m those cases. However, college football and basket-
ball are full-time, year-round endeavors that may last up to
five or six years.2 7' The college football year typically begins

265. 204 N.W.2d 218, 224, 226 (Mich. 1973).
266. Id. at 226.
267. Id. The Michigan Supreme Court posed a hypothetical situation involving

'fledgling lawyers." Id. The court suggested that even though these attorneys must im-
prove their lawyering skills, their status as employees remains the same. Id.

268. San Francisco Art Iust., 226 N.L.R.B. 1251, 1251-52 (1976) (excluding 12 stu-
dent janitors because the employment was incidental to obtaining an education); Saga
Food Serv., 212 N.L.R.B. at 786 (holding that 73 part-time student employees did not
possess the requisite sufficient community of interest to be included with a unit of full-
time employees).

269. San Francisco Art Inst., 226 N.L.R.B. at 1251. Apparently, some students
worked more than 20 hours a week, however they were in the minority. Id. at n.2

270. Id. at 1251.
271. NCAA MAquAL, supra note 6, §§ 14.2, 14.2.1. Student-athletes are permitted

five years to complete their four years of athletic eligibility. However a sixth year of
eligibility may be granted under section 14.2.5 if the player demonstrates a medical
hardship.
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with a "voluntary"272 winter conditioning program, followed by
spring practice, summer camp, and finally the actual fall sea-
son.273 Professor Harry Edwards, a sociologist at the Univer-
sity of California, Berkeley, estimates that during the season,
Division I football players spend up to sixty hours a week on
football related activities, while basketball players endure as
much as fifty hours a week. 74 Bernie Kosar, a professional
quarterback, commenting on the time restraints imposed by
playing college football, "[it's like having two full-tame jobs....
It can make for a fifteen- or sixteen-hour day."2 75

The Board's concern about the brevity2 76 of the students'
employment is insignificant, as seen by its decision in Hearst

The NCAA defines a hardship as "an incapacity resulting from an injury or illness"
that occurs:

(a) during one of the player's four permitted athletic seasons,
(b) prior to the ndway point of the season and results in the player's inability
to return to competition for the remainder of that season, and
(c) before the student-athlete participated in more than two events or 20%
(wnchever is greater) of his or her team's scheduled events excluding scrim-
mages and exhibitions.

NCAA MANuAL, supra note 6, § 14.2.5(a)-(c). See eg., Steve Wieb erg, Conley Nears End
of Six-Year Career, USA TODAY, Nov. 17, 1994, at 80. In 1994, the NCAA granted Dan
Conley, a former Syracuse Umversity football player, a sixth year of athletic eligibility
because the linebacker endured 10 operations throughout his football career. Id.

272. Section 17.02.14.1(c) of the NCAA Manual permits out-of-season conditioning
programs where:

Voluntary participation by student-athletes in weight-training or conditioning
programs utilizing the institution's facilities . provided such activities are
supervised only by members of the institution's strength and conditioning staff
or, in the sport of Division I-A football, athletics trainers, who perform such du-
ties on a department-wide basis,.. provided the supervision is available to
students generally.

NCAA MANUAL, supra note 6, § 17.02.14.1(c) (emphasis added). Since the coaching staff
conducts these voluntary sessions, which are to be used for conditioning purposes only,
the athletes have no choice but to participate. Tns is just another example of the NCAA
establishing rules that are easily circumvented so as to permit the exploitation of the
athletes. NCAA MANUAL, supra note 6, § 17.02.14.1(c).

273. NCAA MANuAL, supra note 6, §§ 17.7.2.1, 17.7.5.1, 17.7.6(a); see Robert L. Si-
mon, IntercollegzateAthletics: Do They Belong on Campus?, in RETHINKING COLLEGE ATH-
LEncs, 43, 54 (Judith Andre & David N. James eds., 1991) (suggesting that college
football is a year-round sport); see also SPERBER, supra note 16, at 304 (arguing that both
college football and basketball seasons are too demanding on the athletes).

274. SPERBER, supra note 16, at 302. Professor Edwards also noted that there are
additional "unrecorded hours" during the day where the student-athlete's ability to con-
centrate and study is similarly affected. For instance, the professor considers the time
required for the athlete's body to recover from the aches and pains sustained on a daily
basis as a prinary source of these "unrecorded hours." SPERBER, supra note 16, at 303.

275. SPERBER, supra note 16, at 304.
276. San Francisco Art Inst., 226 N.L.R.B. at 1251. The Board commented,
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Corp.277 In Hearst, the Board included the newspaper publish-
ing company's part-time student employees assigned to the
night complaint desk within a bargaining unit of full- and
part-time employees .2 7  The Board noted that a majority of the
students intended to work for the company until graduation. 79

Hearst demonstrates that students ascertaining transitory em-
ployment may qualify as employees under the NLRA; there-
fore, scholarship athletes should not be excluded because of
their limited athletic eligibility.2 8

Since the employment relationship between a student-ath-
lete and a university is unique, it is extremely difficult, if not
impossible, to accurately categorize scholarship athletes
within either of the two existing student employee sub-
groups.2 81 Accordingly, the Board should reconsider its posi-
tion and consider the advantages and disadvantages of
recognizing scholarship athletes as employees under the
Act.2 2 Part V addresses some of the concerns and problems
that the Board will encounter in making this determination.
However, two things are certain. First, an additional student
employment category is required to address the employment
status of Division I-A scholarship athletes. Second, a binding
decision regarding their ability to collectively bargain is neces-
sary to end the repeated breach of student trust by the NCAA
and its member institutions. 8 In the words of Harvey Araton,

They'll [college coaches] drag their players all over North
America for network cash guarantees, and - as Nebraska's Tom
Osborne proved last week when he started a lineman on proba-
tion for sexual assault and a defensive back awaiting his day n

"[Tiurnover by students is relatively high and no student janitor has ever stayed past
graduation to assume a position as full-time janitor." Id

277. 221 N.L.R.B. 324 (1975).
278. Id. at 325. The Board reasoned that student employees shared a sufficient com-

munity of interest with their co-workers that made the groups indistinguishable. Id.
279. Id. at 324. Although contradictory testimony regarding the length of the stu-

dents' employment at the night desk was provided, the Board chose not to resolve the
discrepancy. Id. at 324 n.1 The employer had argued that the students were at the night
desk for less than nine months, whereas the Circulation Operations manager testified
that students typically remained employed for three years. Id.

280. Id. Based upon the Board's determination that the length of employment is not a
determinative factor, it is reasonable to conclude ths* the student-athletes' athletic lim-
ited eligibility will be examined m the same manne..

281. See discussion supra part WV.B.
282. 29 U.S.C. § 152(3) (1988).
283. See Simon, supra note 273, at 56 (suggesting that the pressure to win mintercol-

legiate athletics has resulted in the exploitation of student-athletes).
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court on a gun rap - they'll sacrifice all standards of decency to
become No. 1.284

V. PRoBLEMS THAT MAY ARSE ATER SCHOLARSHi
ATHLETES ARE PERMI D TO JOIN A UNION

Recognizing student-athletes as employees under the
NLRA will require a significant number of changes to the pres-
ent NCAA system.285 For instance, if the players choose to se-
lect an exclusive collective bargaining representative, the
universities will have no choice but to negotiate in good-faith
with the College Players' Association regarding the athletes'
wages, hours, and working conditions. 8 6 However, the deci-
sion to unionize will not result "in an unlimited parade of hor-
ribles" for the universities or the NCAA287 because a party's
collective bargaining obligation is limited to "meet[ing] at rea-
sonable times and confer[ring] in good faith with respect to
wages, hours, and other terms and conditions of [the] employ-
ment."288 In other words, while the parties are required to
enter the negotiations with good-faith intentions, the Board
does not have the authority to compel either party to accept an
unfavorable agreement.28 9

This Article does not suggest that the inevitable labor dis-
putes between the universities and student-athletes will easily
be resolved. For instance, in April 1995, Major League Base-
ball players ended their eight month-long strike, which forced
the premature cancellation of the 1994 season, after a New
York Federal District Court issued an injunction restoring the
terms of the expired collective bargaining agreement.2 90 How-

284. Harvey Araton, College 101: There's No Business Like the Pro Business, N.Y.
T! , Jan. 8, 1995, § 8, at 11. Tom Osborne is the University of Nebraska's Head Foot-
ball Coach. On January 1, 1995, the Cornhuskers defeated the University of Miami
(Ronda) in the Orange Bowl to vn the Division I-A NCAA Football Championslup.

285. See Goldman, supra note 3, at 251-52 (suggesting that labor laws should be ap-
plied to student-athletes).

286. National Labor Relations Act, 29 U.S.C. §§ 158(a)(5), 158(b)(3), 159(a) (1988).
287. SeeAthletic Scholarships, supra note 13, at 193 (suggesting that the recognition

of scholarship athletes as employees will not financially overburden the universities).
288. 29 U.S.C § 159(a).
289. See Charles W. Nugent, Comment, A Comparison of the Right to Organize and

Bargain Collectively in the United States and Mexico: NAFTA's Side Accords and Pros-
pects for Reform, 7 TRAmSNAT'L LAw, 197, 211 (1994) (stating that the NLRB cannot re-
quire a union or an employer to enter into a collective bargaining agreement).

290. See Murray Chass, 234 Days Later- The Players Are Asked to Report to Camps by
End of Week, N.Y. Tims, Apr. 3, 1995, at Al, C3; see also Claire Smith, Fans Should
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ever, many of the controversial issues that will be raised by the
universities, or by the NCAA on their behalf, and the scholar-
ship athletes' union are predictable. Discussing them here
may serve to facilitate the collective bargaining process in the
future.

First, the student-athletes may demand to include educa-
tional issues within their negotiated collective bargaining
agreement.291 In particular, they may seek to alter the mini-
mum number of academic credits required to graduate or insist
upon changes within the curriculum. Although the players, as
employees, are legally entitled to exercise their § 7 employee
rights regarding wages, hours, and working conditions,2 92 the
Board has the authority to exclude all educational issues from
the genre of negotiable topics. For example, in Regents of the
University of Michigan, the Michigan Supreme Court ex-
pressly prohibited the bargaining unit from negotiating topics
within the "educational sphere."2 93 The court hypothesized
that while the student employees were entitled to collectively
bargain over their salaries, they were not afforded the same
opportunity regarding the selection of courses and
assignments. 94

The Board's implementation of a similar policy limiting the
mandatory subjects of collective bargaining would be appropri-
ate.2 95 Since the athletic departments are considered to be
"isolated" from the university's academic departments,29 6 edu-
cational issues, which are unrelated to the athletes' wages,
hours, and working conditions, are permissive subjects of col-
lective bargaining.297 Consequently, negotiations could be lim-

Turn Their Backs, Too, N.Y. Tnz.s, Feb. 10, 1995, at B12 (suggesting that baseball fans
should find other interests because the owners and the players are destroying the game).

291. See Goldman, supra note 3, at 251-52 (commenting that the NLRB and state
labor boards may exclude educational issues from the scope ofbargaining topics between
student-athletes and the NCAA).

292. 29 U.S.C. § 157 (1988).
293. Regents of the Umv. of Mich. v. Micbigan Employment Relations Comm'n, 204

N.W.2d 218, 224 (Mich. 1973).
294. Id. The court added that future discrepancies regarding bargaining issues will

be examined on a case by case basis. Id.
295. Id. at 324.
296. See, e.g., Frey, supra note 10, at 185 (suggesting that athletic departments are

operationally and programmatically isolated from the acadennc departments).
297. See Goldman, supra note 3, at 252 (suggesting that a clear distinction exists

between the NCAA's amateur-status rules and its corresponding educational
requirements).
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ited to topics such as the players' salaries, length of practices,
medical insurance, transferring, shared revenues, commercial
endorsements and licensing agreements. 9

A second area of concern centers on the negative impact
that the scholarship athletes' employment status will have on
their non-scholarship teammates and the institution's student
body as a whole. First, the harmonious co-existence of union
(scholarship recipients) and non-union members on the same
team should not pose serious problems because the athletes
presumably would comprise a single unit. Further, the over-
whelming majority of student-athletes playing Division I-A col-
lege football and basketball are on scholarship, anyway.
Under NCAA Rules, each Division I-A football program not on
probation was permitted to offer eighty-five scholarships dur-
ing the 1994-1995 academic year.299 Similarly, basketball
coaches were allotted thirteen athletic scholarships.3 0 Based
on numbers alone, discontent should be minimal. However, if
animosity were to develop amongst the team's few non-scholar-
ship athletes, it presumably would not reach a level that ex-
ceeds the present tension and jealousy that exists between a
team's starters and reserves.

The more perplexing issue is the negative repercussions
that paying scholarship athletes will have on the general stu-
dent population's tuition and activity fees. A recent NCAA
survey compiled during the late-1980's indicated that on aver-
age, student fees and assessments contributed $1.196 million
to the Athletics Departments of Division I football schools.30 1

Specifically, in 1987, each student enrolled at Virginia Tech
was required to contribute $108 to the Athletic Department's
budget.3

02

298. This list is not rnclusive. However, confusion about the appropriateness of topics
would be resolved on a case by case basis. See Regents of the Univ. of Mfich., 204 N.W.2d
at 224.

299. NCAA M AxuAL, supra note 6, § 15.5.5.1 (1994). Although the number of avail-
able scholarships has dropped from 92 m 1992, 85 athletic scholarships ensures that the
vast majority of the squad will be scholarship recipients. Id

300. NCAA MxuAL, supra note 6, § 15.5.4.1.
301. SPERR, supra note 16, at 82 (suggesting that the practice of using students'

activity fees to support the athletic department is consumer fraud). For example, during
the 1986-87 academic year, $1.9 million of the Virginia Commonwealth University Ath-
letics Department's $2.2 million budget was provided by the school's students. SPFaFa,
supra note 16, at 82-83.

302. SPERBER, supra note 16, at 84. The Virginia Polytechnic Institute was attempt-
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Student fees will most likely continue to increase as the
universities pass their newly acquired athletic expenses, at
least in part, on to their tuition-paying students.03 As one
commentator suggests, "The bottom line on this revenue item
is clear: whether an individual student likes college sport or
not, plans on attending events or not, he or she must still pay
these charges."304 But this explanation does not address the
question that the Board and the courts will have to consider in
determining the employment status of scholarship athletes:
Why should an in-state student resident bear the cost of her
often out-of-state classmates' athletic talents?305 The most log-
ical response, as is the case when dealing with any business
venture, is that when an owner spends more than anticipated,
the extraneous costs are shared with the customers. 6 Conse-
quently, in addition to increasing student activity fees, the uni-
versities may deem it necessary to raise ticket prices,
implement tuition increases, seek additional government
assistance,3 7 and offer corporate sponsorships. Henry Dutton,
commenting on the factors that influence a product's cost,
states, "it]he merchant usually charges as large a price for his
goods [or services] as he can, consistently with ultimate profit,
knowing that a part of the excess profits will certainly be ab-

ing to recover from its basketball and football teams both being placed on two years
academic probation following a series of NCAA Rules violations. NCAA ENFORCEMENT
SuMMARY, supra note 258, at 29. The extensive list of infractions included academic
fraud, unethical conduct, and providing improper financaal aid. NCAA ENFoRCnEmET
SUMMARY, supra note 258, at 29.

303. SPERBER, supra note 16, at 85-86. In 1982, when the Umversity of Houston's
Athletic Department was operating at a $3.4 million deficit, the school increased its stu-
dent fees to balance the budget. As a result, the Department's share of student fees n.-
creased from $400,000 in 1985 to 1.72 million m 1987. SPERBER, supra note 16, at 85-86.

304. SPERBER, supra note 16, at 85-86.
305. See High School Report, N.Y. Thms, Feb. 2, 1995, at B12. The following repre-

sents a small sample of the New Jersey high school football players who m 1995 signed
National Letters-of-Intent to accept scholarship offers from out-of-state universities.
Listed are the players' names and the college they plan on attending: Rashidi Brown
(Clemson); Anthony DiCosmo (Boston College); Ryan Carfiey (North Carolina); Wally
Elegbe (Virginia); Andrew Elford (Oluo State); Fred Hammonds (Kansas); Bill O'Donnell
(Syracuse); and John Wellington (Syracuse). Id.

306. See KErrH DAvis, THE CHALLENGE Or BusnqEss 195 (1975) (suggesting that there
are many factors to consider when determining the price of a product or service).

307. See generally SPBRBER, supra note 16, at 87-90 (noting that state governments
contribute significant sums of money to athletics departments). In 1988, Cal State at
Fullerton received $2.5 million, Montana State was provided $1.84 million, and the Uni-
versity of Alaska at Anchorage received $1.2 million from their respective state assem-
blies. SPERBER, supra note 16, at 88.
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sorbed by losses ....
Although the sharing of costs will remain a highly con-

tested issue, students can take solace in the fact that the uni-
versities should not drastically raise their prices to offset their
supplemental expenditures. 309 In addition to participating in
callous spending, universities have already raised tuition and
fees "close to their saturation point.310 Moreover, if the trend
of increasing prices to balance expenses proceeds at a dispro-
portionate rate, some suggest that the universities will suffer
even greater future losses.311 These commentators predict that
the additional costs will result in fewer students attending col-
leges with Division I athletics programs.3' 2 In other words, if
universities raise their already high-priced fees too quickly,
their customers, or students, will shop elsewhere.3 13

Lastly, a coach responding to the Division I-A College Foot-
ball Coaches Poll3 14 questioned if his players, as employees
under the National Labor Relations Act, could strike every
time practice was too demanding.315 The simple response to
the coach's inquiry is that his players are entitled to strike.3 16

According to § 7 of the Act, employees may engage in "con-
certed activities for the purpose of collective bargaining or
other mutual aid or protection," which includes striking.3 7

308. See HENRY P. DurroN, BusIEss ORGAIzATIoN AND MANAGEIarNT 175 (7th ed.
1933).

309. id. (suggesting that determining an appropriate price involves many factors).
310. See SPERBER, supra note 16, at 86.
311. See e.g. SPERBER, supra note 16, at 86 (suggesting that continued increases in

student expenses will make college unaffordable).
312. SPERPER, supra note 16, at 86.
313. See DAvis, supra note 306, at 194-95 (arguing that consumers often equate a

higher price with quality when looking at unfamiliar products). Presumably, prospective
students generally make informed decisions as to the quality of education offered by a
particular institution. Moreover, it is unreasonable to conclude that higher tuition and
fee increases necessarily result m a better education. See Board of Educ. v. Nyquist, 439
N.E.2d 359, 363 n.3 (N.Y. 1982) (reasoning that the court could only "assumtel that there
is a significant correlation between amounts of money expended and the quality. . of
educational opportunity provided.") (emphasis added).

314. See supra note 61 and accompanying text.
315. Alexander Wolff, The Great Bear Hunt, SPORTS ILLU sTRATED, Aug. 30, 1993, at

94, 97. Presumably, the coach responding to my poll was referring to an incident that
occurred at the University of Oklahoma, where the football players refused to practice
until their coach satisfactorily explained why a certain quarterback was not playing. Id.
Similarly, at Memphis State Umversity, eighty-four members of the football team re-
fused to practice after losing three straight games. Id

316. 29 U.S.C. §§ 157, 163 (1988).
317. Id.
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Moreover, the employees' ability to strike is crucial because a
strike represents "the motive power that makes collective bar-
gaining operate."3 18 If the players were unable to strike, then
the universities would have no realistic incentive to negotiate
in good faith.319

However, before going on strike, employees should consider
if their strike is lawful and if the potential benefits outweigh
the risks. Determining the lawfulness of unfair labor practice
and economic strikes,32 ° which occurs after the decision to
strike has been made, is the responsibility of the Board.32 '
However, these questions cannot be resolved here since the
Board's decisions are fact specific. On the other hand, analyz-
ing the potential consequences that may result from the play-
ers decision to strike addresses the coach's immediate concern,
i.e., what safeguards does the university and its coaching staff
have against players taking advantage of their employment
status?

A responsible union will not allow its members to go out on
strike without sufficient cause since strikes are damaging and
costly to both the employer and the employees.322 Assuming in
the coach's hypothetical situation that a collective bargaining
agreement has been negotiated, issues affecting the players'
working conditions, such as the frequency, duration, and in-

318. LABOR CASES, supra note 50, at 487 (discussing the influence that the employees'
ability to strike has on the collective bargaining process).

319. See Jeffrey A. Spector, Comment, Replacement and Reinstatement of Strikers za
the United States, Great Britain, and Canada, 13 Comp. LAB. L.J. 184 (noting that "eco-
nomic weapons induce both parties to negotiate an agreement") (citing NLRB v. Insur-
ance Agents' Intl Umon, 361 U.S. 477, 489 (1960)).

320. 29 U.S.C. § 158(a) (1988). An unfair labor practice strike is a potential employee
response to alleged 8(a) violations by the employer. Id., see Nugent, supra note 289, at
208-09. Following a Board decision that the employer committed an unfair labor prac-
tice(s), the employer must "remstate the striking employees to their former positions."
LABOR CASES, supra note 50, at 595. However, if the employers engage in an economic
strike, essentially every strike that is not m response to an alleged unfair labor practice,
the employer is only obligated to place the returning workers on "preferential hiring
lists." This means that as positions become available, the employer is obligated to rehire
from these lists before seeking outside employees. Nugent, supra note 289, at 208-09.

321. Nugent, supra note 289, at 200-01.
322. 29 U.S.C. § 157 (1988). See BEGIN & BEAL, supra note 140, at 223 (stating that

the union sustains economic losses and risks member dissatisfaction when the employees
go out on strike). Moreover, a union represents all of the employees within the unit
regardless of membership status. As a result, the union will not engage M a strike that is
only supported by a small percentage of employees within the unit. BEGIN & BAL, supra
note 140, at 148.
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tensity of practices, hopefully will have been included within
that agreement.32 3 In any event, the union has at its disposal
the ability to file grievances with the NLRB, alleging the em-
ployer's actions are in violation of the agreement. s2 This is a
viable alternative to striking because the NLRB has the au-
thority to investigate complaints and provide for hearings.325

In addition, if the players decide to strike, the universities
are permitted to replace them. Although the effectiveness of
hiring replacement players remains uncertain,3 26 the players
must evaluate the costs and consequences of their actions.
Most importantly, employees are not paid while exercising
their right to strike.2 7 The cessation of income and benefits,
albeit temporary, should have a neutralizing effect on the play-
ers' willingness to irresponsibly create a work stoppage. Con-
sidering that college careers are generally limited to four
years, and only a very few experience the high-paying salaries
of the NFL and the NBA,3 28 the players will not allow their
limited careers to dissipate by striking over insignificant is-
sues. Again, these items can be taken up with the Board
through filing grievances. However, the mere presence of an
economic weapon as powerful as the ability to strike will serve
as the motive power that balances the playing field between
scholarship athletes and the NCAA member institutions. 9

323. 29 U.S.C. § 159(a) (1988).
324. Id. § 160(b).
325. Id.
326. In 1987, the National Football League employed replacement players after the

regular players went on strike. Peter King, The NFL Strike May Be Over, but Now It's
TYme for.. CHAOS, NEWSDAY, Oct. 18, 1987, at 40. When the players returned from
their 24-day strike, they were resentful of the owners' decision to continue playing with
lesser personnel. Id. The resulting mistrust and anger between the two sides was
summed up by former New York Giant Harry Carson, "The sport of football has been
damaged... It won't be the way it was for a couple of years at least. There's an awful lot
of bitterness in the game right now." Id.

327. See BEGIN & BEA, supra note 140, at 223 (suggesting that the workers' decision
to strike puts their "livelihood on the line"). See, e.g., Tumer on Strike's High Cost, N.Y.
T?&Es, Feb. 24, 1995, at B8 (Atlanta Braves' owner Ted Turner estimated that pitcher
Greg Maddux lost $200,000 per outing missed due to the 1994 baseball strike).

328. See, Dieffenbach, supra note 29, at 89. Glenn Robinson, the first player selected
in the 1994 NBA Draft, signed a 10-year deal with the Milwaukee Bucks for $68.15 mil-
lion. Dieffenbach, supra note 29, at 89.

329. LABoR CASEs, supra note 50, at 487; see Nugent, supra note 289, at 208.
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VI. CONCLUSION

The arguments previously used to deny the employment
status of Division I-A scholarship athletes are no longer appli-
cable. Today's scholarship athletes are not primarily students,
rather they are employees who receive compensation and pay
taxes in exchange for their services within the billion dollar
industry known as intercollegiate athletics.

At minimum, the National Labor Relations Board must cre-
ate a new category of student-employees. Scholarship ath-
letes, by the nature of their employment, are deserving of
protection under the NLRA, as it is clear that the universities
are not interested in their best interests. As Charles Craypo
discussed, "Unions and collective bargaining are labor re-
sponses to the organization of production in a market econ-
omy."330 Unfortunately, under the current system, it is the
athletes who generate the revenues, yet they receive the least
in return.

This Article does not resolve all of the problems that will be
encountered in changing a system that has exploited student-
athletes for years. Hopefully, it will serve to facilitate further
discussion and action by present scholarship athletes seeking
to protect the rights of their successors. The ball is in their
court. However, until significant strides are made to counter
the NCAA's "cartel-like" characteristics, scholarship athletes
will remain an employer's dream come true.

330. CRA'Po, supra note 152, at 2.
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