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The Truth in Lending Act: The Survival of a Borrower’s Claim for Rescission

Francesco Ferrantelli Jr.!
I. Introduction

In the years preceding the financial crisis of 2008, the prevalence of mortgage lenders
issuing home equity loans to individuals who, for many possible reasons, could not repay the
loans, created a housing bubble that eventually burst.> One of these loans was given to Kathryn
McOmie-Gray, who closed a first deed trust loan in 2006 and was provided with various
disclosure documents to sign pursuant to the Truth In Lending Act (TILA).3 While these
documents informed Ms. McOmie-Gray of her right to rescind the transaction, the lender failed
to inform her of the date on which this right to rescind would expire.* This failure resulted in the
disclosure being defective under the Truth in Lending Act and entitling Ms. McOmie-Gray to
rescission.” Two years later, Ms. McOmie-Gray sought to exercise her rescission right by
notifying the lender of her intention to rescind.® The bank, however, refused to honor the
rescission and instead began a year-long negotiation regarding the loan terms.” After
negotiations failed, Ms. McOmie-Gray finally filed a claim to enforce the rescission, but the

claim was dismissed by the court as untimely.® The court found that because the claim was filed

! 1.D. candidate, expected 2013, Seton Hall University School of Law; B.A., 2010, Rutgers University, New
Brunswick, New Jersey.
? Jeff Sovern, Help for the Perplexed Home Buyer, THE NEW YORK TIMES, July 19, 2012, available at
http://www.nytimes.com/2012/07/19/opinion/a-guide-for-the-new-mortgage-form.html?_r=0 (“During the housing
bubble, countless borrowers took on mortgages they could not repay.”).
? McOmie-Gray v. Bank of America Home Loans, 667 F.3d 1325, 1326 (9th Cir. 2012). The facts of McOmie-Gray
as reproduced in this section are taken from the opinion of the court which, as the court was ruling upon a motion to
iiismiss, accepted the plaintiff’s allegations as true.

Id.
515 U.S.C. § 1635(a) (2006); 12 C.F.R. § 226.23(b) (2011).
® McOmie-Gray, 667 F.3d at 1326.
"Id
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